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Chapter 1 

Introduction 

 

Background 

1.1 The Export Finance and Insurance Corporation Amendment (New Mandate 

and Other Measures) Bill 2013 (the bill) was introduced into the House of 

Representatives on 20 March 2013. 

1.2 On 21 March 2013, pursuant to the Senate Selection of Bills Committee 

report, the provisions of the bill were referred to the Senate Foreign Affairs, Defence 

and Trade Legislation Committee for inquiry and report by 14 May 2013. The 

committee was asked to give particular consideration to the numerous matters that 

were raised in relation to the Productivity Commission's report on Australia's Export 

Credit Arrangements.
1
 The Productivity Commission's report followed its public 

inquiry into arrangements for the provision of export credit through Australia's export 

credit agency, the Export Finance and Insurance Corporation (EFIC).
2
  

1.3 On 16 May 2013, the bill was debated in the Federation Chamber and then 

passed without amendment. The bill was introduced into the Senate on 16 May 2013 

and debate was adjourned to a later day. The Senate granted an extension to the 

inquiry's reporting date to 17 June 2013. The bill has no accompanying regulations. 

1.4 The bill implements the government's response to the Productivity 

Commission's Report on Australia's Export Credit Arrangements. The Productivity 

Commission report was released on 26 June 2012.
3
 The government response was 

published in January 2013. The bill will also give new powers to the Export Finance 

and Insurance Corporation (EFIC) to support Australian small and medium sized 

businesses participating in global and regional value chains.
4
 

 

                                              

1  Selection of Bills Committee, Report No. 4 of 2013, 21 March 2013, Appendix 6. 

2  Productivity Commission, Australia's Export Credit Arrangements, Productivity Commission 

Inquiry Report, No. 58, 31 May 2012. 

3  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 2. 

4  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 2. 
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Scrutiny by other committees 

Scrutiny of Bills Committee Inquiry 

1.5 The Scrutiny of Bills Committee considered the bill according to its usual 

scrutiny process and did not have comments in relation to the scrutiny principles 

outlined in Senate Standing Order 24.
5
 

Parliamentary Joint Committee on Human Rights 

1.6 The Parliamentary Joint Committee on Human Rights examined the bill and 

considered that the bill does not give rise to any human rights concerns.
6
 

Conduct of inquiry 

1.7 The committee advertised the inquiry on its website. It also wrote to relevant 

ministers and departments calling for written submissions, and contacted over 130 

organisations and commentators inviting them to make submissions to the inquiry, 

including individuals and organisations that had made submissions to the Productivity 

Commission's inquiry. 

1.8 The committee received 11 submissions. All submissions are listed at 

Appendix 1 and published on the committee's website. The committee held a public 

hearing on 17 May 2013. Witnesses who appeared at the public hearing are listed at 

Appendix 2. 

Acknowledgements 

1.9 The committee thanks all those who assisted with the inquiry, particularly 

witnesses who attended the hearing at short notice. 

 

                                              

5  Scrutiny of Bills Committee Alert Digest No. 5 of 2013, 14 May 2013, p. 47. 

6  Parliamentary Joint Committee on Human Rights, Sixth Report of 2013, p. 107. 



  

 

Chapter 2 

Purpose of bill 

Export Finance and Insurance Corporation (EFIC) 

2.1 The Department of Foreign Affairs and Trade's (DFAT) submission described 

EFIC as Australia's export credit agency, a self-funded statutory authority which was 

established by the Export Finance and Insurance Corporation Act 1991 (EFIC Act). 

DFAT explained that the EFIC Act gives EFIC four functions: 

 to facilitate and encourage Australian export trade by providing 

insurance and financial services and products to persons involved 

directly or indirectly in export trade; 

 to encourage banks and other financial institutions in Australia to 

finance or assist in financing exports; 

 to manage the Australian Government's aid-supported mixed credit 

program; and 

 to provide information and advice regarding insurance and financial 

arrangements to support Australian exporters.
1
 

2.2 EFIC describes its role as helping 'Australian-based businesses to win and 

finance export, offshore investment and onshore export-related opportunities' when 

private sector financing is unavailable.
2
 EFIC uses one of two accounts to provide 

financial support to businesses: the Commercial Account and the National Interest 

Account. The Commercial Account is controlled by EFIC's board, which determines 

whether or not to support transactions. The Australian Government manages the 

National Interest Account, with proposals on this account being referred to the 

Minister for Trade and Competitiveness for consideration.
3
 

2.3 EFIC is part of the Foreign Affairs and Trade Portfolio and is accountable to 

the Minister for Trade and Competitiveness (the Minister). As a Commonwealth 

authority, EFIC is subject to the Commonwealth Authorities and Companies Act 1997 

and produces an annual report.
4
 

2.4 The Minister for Trade and Competitiveness has a number of powers in 

relation to EFIC. For example, he or she may give written directions to EFIC in 

regards to the performance of its function. However the Minister for Trade and 

                                              

1  Submission 4, p. 1. 

2  Export Finance and Insurance Corporation, 'About EFIC', 

http://www.efic.gov.au/about/Pages/aboutefic.aspx, (accessed 4 June 2013). 

3  Submission 4, pp. 1-2. 

4  Export Finance and Insurance Corporation, 'Principal accountabilities', 

http://www.efic.gov.au/about/governance/Pages/Principalaccountabilities.aspx (accessed 

4 June 2013). 

http://www.efic.gov.au/about/Pages/aboutefic.aspx
http://www.efic.gov.au/about/governance/Pages/Principalaccountabilities.aspx
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Competitiveness cannot require EFIC to 'obtain ministerial approval for a particular 

transaction or direct EFIC to enter into a particular transaction'.
5
 

2.5 EFIC is managed by a board (which includes one government 

representative—the Secretary of DFAT). The board is responsible for corporate 

governance of EFIC, and 'establishing EFIC’s strategies, defining risk appetite, 

monitoring performance, making decisions on capital usage, including large 

exposures, and making dividend recommendations to the Australian Government'.
6
 

The board is appointed by the Minister for Trade and Competitiveness, with the 

exception of the Managing Director. 

2.6 The Review of the Corporate Governance of Statuary Authorities and Office 

Holders (the Uhrig Review) recommended, among other things, that ministers should 

issue Statements of Expectation to their portfolio bodies to outline their expectations 

for that body, in line with its governing legislation.
7
 The Minister for Trade and 

Competitiveness last issued a Statement of Expectations for EFIC in 2011 (a copy is 

at Appendix 6). 

2.7 In addition to noting the requirements EFIC has under the EFIC Act, the 

Minister's Statement of Expectation also asked that EFIC: 

 monitor the capacity of commercial markets to provide credit and take this 

into account when determining the scope of its activities; 

 manage its activities so as not to compete directly with existing commercial 

providers of financial services and products; 

 ensure that its pricing does not undercut the private sector when private 

support is present; 

 provide a range of information services; 

 effectively manage social and environmental risks relating to transactions and 

comply with international standards; 

 have a Service Level Agreement in place with DFAT for the management and 

administration of the National Interest Account; and 

 work closely with Austrade on delivering services to Australian businesses.
8
 

                                              

5  Export Finance and Insurance Corporation,  'Principal accountabilities', 

http://www.efic.gov.au/about/governance/Pages/Principalaccountabilities.aspx (accessed 

4 June 2013). 

6  Export Finance and Insurance Corporation,  'EFIC Board', 

http://www.efic.gov.au/about/EFICBoard/Pages/EFICBoard.aspx (accessed 4 June 2013). 

7  Mr John Uhrig AC, Review of the Corporate Governance of Statutory Authorities and Office 

Holders, (June 2003), p. 11. 

8  The Hon Dr Craig Emerson MP, Minister for Trade and Competitiveness,  'Statement of 

Expectations', http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-

Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-

Board&utm_campaign=seo-efic-expectations-PDF-110824 (accessed 4 June 2013). 

http://www.efic.gov.au/about/governance/Pages/Principalaccountabilities.aspx
http://www.efic.gov.au/about/EFICBoard/Pages/EFICBoard.aspx
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
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2.8 EFIC responded to the Minister's Statement of Expectations with a Statement 

of Intent, undertaking to work to the expectations outlined by the Minister.
9
 (A copy 

of the EFIC Statement of Intent is at Appendix 7.) 

Productivity Commission inquiry 

2.9 On 1 September 2011, the Government asked the Productivity Commission to 

undertake an inquiry into EFIC. The impetus for the inquiry came from a review of 

EFIC undertaken by DFAT in 2006 which recommended a more detailed and 

independent inquiry be made at a later stage.
10

 

2.10 The Productivity Commission's terms of reference focused on Australia's 

arrangements for the provision of export credit through EFIC. This included: 

 reviewing the rationale for government involvement in the provision 

of export finance and insurance, and assessing current arrangements 

against the requirements of the EFIC Act; 

 assessing EFIC's management of credit and funding risks; 

 reviewing EFIC's pricing and service arrangements and assessing 

their impact on incentives for Australian exporters to access private 

sector providers of export finance and insurance products; 

 reviewing EFIC's exemption from competitive neutrality policy; and 

 assessing the interactions between EFIC and other government 

programs and considering alternatives that would achieve EFIC's 

objectives.
11

 

2.11 The Productivity Commission's inquiry included four public hearings
12

 and 

received 116 submissions from industry, interest groups, businesses, individuals, and 

government departments.
13

 It made 22 recommendations in relation to its inquiry into 

the arrangements for the provision of export credit through EFIC.
14

 The government 

                                              

9  Mr Andrew Mohl, Chairman, Export Finance and Insurance Corporation Board,  'Statement of 

Intent', http://www.efic.gov.au/about/governance/Documents/Statement-of-Intent-August-

2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-intent-PDF-

110824 (accessed 4 June 2013). 

10  The Hon. Craig Emerson MP, Minister for Trade and Competitiveness and the Hon Bill 

Shorten, Assistant Treasurer, 'Productivity Commission inquiry into the Export Finance and 

Insurance Corporation', Media release, 1 September 2011, 

http://www.trademinister.gov.au/releases/2011/ce_mr_110901a.html (accessed 4 June 2013). 

11  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 48. 

12  Productivity Commission,  'Australia's Export Credit Arrangements–Public hearings', 

http://www.pc.gov.au/projects/inquiry/export-credit/public-hearings (accessed 4 June 2013). 

13  Productivity Commission,  'Australia's Export Credit Arrangements–Submissions', 

http://www.pc.gov.au/projects/inquiry/export-credit/submissions (accessed 4 June 2013). 

14  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, pp. 33-43. 

http://www.efic.gov.au/about/governance/Documents/Statement-of-Intent-August-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-intent-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Statement-of-Intent-August-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-intent-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Statement-of-Intent-August-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-intent-PDF-110824
http://www.trademinister.gov.au/releases/2011/ce_mr_110901a.html
http://www.pc.gov.au/projects/inquiry/export-credit/public-hearings
http://www.pc.gov.au/projects/inquiry/export-credit/submissions
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response to the Productivity Commission's report, including a list of the Productivity 

Commission's recommendations, is at Appendix 5. 

2.12 The committee will refer only to the Productivity Commission's 

recommendations covered in the bill or which were raised in evidence. They dealt 

with: 

 definition of small and medium enterprise (SMEs) (recommendation 5.1); 

 competitive neutrality (recommendation 6.2); 

 replacing market gap with market failure (recommendation 7.1);  

 excluding Australian public servants from the EFIC board 

(recommendation 9.1); and 

 transactions not based on an export contract (recommendation 10.1). 

2.13 Some submissions to the committee's inquiry raised concerns about omissions 

from the Act or the inadequacy of the proposed amendments as far as the amendments 

purport to implement the recommendations of the Productivity Commission's report. 

The concerns include: 

 transparency around the decision-making in relation to investments made 

through the National Interest Account; 

 disclosure requirements for projects with potentially significant environmental 

and social effects; 

 transparency of EFIC's adherence to international obligations; and 

 EFIC's exemptions from Freedom of Information (FOI) legislation. 

2.14 In the following chapter, the committee considers the amendments to the bill 

that were generally supported and some concerns relating to the need to strengthen the 

current Act, particularly in relation to transparency on decisions made regarding 

National Interest Account and EFIC's exemption from the FOI Act. The final chapter 

of the committee's report examines the concerns submitters raised regarding the 

transparency of reporting on EFIC's environmental and human rights obligations, and 

EFIC's compliance with these in regard to its investment decisions. 



  

 

Chapter 3 

Amendments to EFIC Act 

Government Response to the Productivity Commission's recommendations 

3.1 The government response agreed or agreed in part with 16 of the Productivity 

Commission's recommendations and noted the other six recommendations.
1
 The bill 

implements the main part of the government's response to the Productivity 

Commission recommendations. Mr Gerovich, DFAT, explained: 

…the bill does not propose a major overhaul of EFIC but rather a 

reorientation of its operations towards those exporters who face genuine 

market failures in accessing finance, particularly small and medium sized 

enterprises operating in emerging markets.
2
 

3.2 DFAT explained the process for formulating the government response to the 

Productivity Commission's report: 

In the second half of 2012, DFAT chaired an inter-departmental committee 

process (IDC) to formulate a whole-of-government response to the PC's 

[Productivity Commission's] report. Central agencies (Treasury, Finance 

and Prime Minister and Cabinet) participated in the process along with 

others including the Department of Industry and Innovation, the 

Department of Resources, Energy and Tourism, the Department of 

Infrastructure and Transport, the Department of Regional Development, 

Austrade, and the Department of Defence. EFIC was invited to participate 

in several IDC meetings to provide a commercial perspective and to ensure 

the Government response would be workable for EFIC. The committee also 

took into account views of industry when considering the PC's 

recommendations.
3
 

3.3 Both the government response and DFAT's submission focus on the 

Productivity Commission's recommendations regarding reorienting EFIC's operations 

to support for SMEs and to limit EFIC's provision of export finance to situations of 

market failure.
4
 

Amendments to EFIC legislation 

3.4 The explanatory memorandum describes the bill as necessary to introduce the 

new mandate for EFIC: support of SMEs. The bill contains the following broadly 

grouped amendments to the EFIC Act in order to: 

                                              

1  Submission 4, p. 4. 

2  Committee Hansard, 17 May 2013, p. 12. 

3  Submission 4, p. 4. 

4  Submission 4, p. 4; see also Australian Government Response, Productivity Commission 

Review Australia's Export Credit Arrangements, p. 1, http://www.dfat.gov.au/publications/efic/ 

(accessed 4 June 2013). 

http://www.dfat.gov.au/publications/efic/
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 reorient EFIC's focus on SMEs and its operations through the Commercial 

Account towards supporting commercially viable SMEs in situations in which 

products and services would be unlikely to be provided by the private sector 

through a new market failure definition;
5
 

 remove public service representatives from the EFIC Board, in line with both 

the Productivity Commission's recommendations and the findings of the 

Uhrig Review;
6
 

 apply competitive neutrality principles to EFIC;
7
 and 

 ensure EFIC support in domestic supply chains can only be provided when it 

involves a contract integral to final exports of capital and non-capital goods 

and services.
8
 

3.5 Amendments to the EFIC Act correspond directly to five of the Productivity 

Commission's recommendations. This chapter concludes with the committee's 

consideration of the Productivity Commission's recommendations that were raised in 

submissions but are not covered by legislative amendments. 

Small to Medium Enterprise (SMEs) and market failure 

3.6 In its report, the Productivity Commission noted that the definition of SME 

varies across government agencies—in fact it cited Treasury's evidence to the 

Parliamentary Joint Committee on Corporations and Financial Services: 

There is no single universally accepted definition of a small or medium-

sized enterprise. A variety of definitions are used by industry participants. 

These are generally based on the size of a business's annual turnover, 

number of its employees, the size of its borrowings, or a combination of 

these characteristics.
9
 

3.7 The Productivity Commission's report lists the various definitions of SMEs 

across government: 

 To be eligible for small business tax concessions, a business must have annual 

turnover of less than $2 million. 

 The Fair Work Act 2009 defines 'small business employer' as an employer 

that employs fewer than 15 people. 

 The Treasury definition of SME is based on total business income. 

                                              

5  Amendments to subsections 3(1), 3(5), section 3A, section 13A, section 16 (heading), 

paragraph 16(1)(a), section 16, section 17 (heading), section 23A, consequential amendments to 

the Corporations Act 2001 and the Insurance Contacts Act 1984. 

6  Amendments to paragraph 34(1)(e), paragraph 34(1)(f), subsection 34(4), subsections 35(1) and 

(1A), subsection 35(2), subsection 37(1), subsection 39(1), subsection 39(2). 

7  Amendments to subsections 61A(1) and 62A(1), subsection 63A(2), subsection 63A(3). 

8  Amendment to paragraph 19(1)(c). 

9  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, pp. 65. 
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 AusIndustry's Enterprise Connect program for SMEs provides assistance to 

businesses with annual turnover between $2 million and $100 million. 

 Austrade, in its Export Market Development Grants scheme, defines and SME 

as an exporter with annual revenue of less than $50 million.
10

 

3.8 According to the Productivity Commission, EFIC defined an SME as a firm 

with an annual turnover of up to $150 million. It observed that EFIC's definition 

allows EFIC: 

…to classify larger businesses as SMEs than the definitions used by other 

Australian Government agencies and private sector providers. This figure is 

three times higher than the upper limit turnover figure that the National 

Australia Bank uses to define medium-sized businesses.
11

 

3.9 The Productivity Commission noted further that this definition: 

…encompasses substantial firms whose challenges in securing financial 

services are not the result of market failures that should be corrected by 

government intervention through EFIC.
12

 

3.10 In its report, the Productivity Commission recommended that the Minister for 

Trade and Competitiveness should amend the Statement of Expectations to require 

EFIC to define an SME as: 

…an entity, including any related entities, with fewer than 100 full-time 

equivalent employees or annual turnover of less than $50 million.
13

 

3.11 The government agreed in part to this recommendation but decided to require 

the Minister to prescribe the definition of an SME through regulation.
14

 It indicated 

further that the definition would be based on an annual turnover of less than $100 

million, rather than the $50 million turnover recommended by the Productivity 

Commission, and fewer than 100 Full Time Equivalent (FTE) employees.
15

 

3.12 The bill inserts a new section to define the term SME for the purposes of the 

EFIC Act which is to be based on the annual turnover and FTE specific figures which 

will be set by the Minister in a legislative instrument. The explanatory memorandum 

noted that a legislative instrument will be used to facilitate adjustment of the 

                                              

10  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 65. 

11  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 66. 

12  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 29. 

13  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 34. 

14  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 2. 

15  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 1, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

http://www.dfat.gov.au/publications/efic/
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definition so that 'it continues to capture companies most likely to face information 

related market failures.'
16

 It indicated that the combination of the market failure test 

and the new requirement for EFIC to focus on SMEs, will: 

…reorient EFIC's operations on its Commercial Account towards 

supporting commercially viable export-focused SMEs seeking access to 

export finance.
17

 

Issues raised by submissions 

3.13 In its submission, the Department of Resources, Energy and Tourism (DRET) 

noted that the definition of SME in the amendments is key as 'a 'small' resources 

sector company is likely to exceed small to medium sized enterprises (SME) caps 

relevant to other industries'.
18

 These companies are still likely to have problems with 

which EFIC may be able to assist. 

Benefits for SMEs – support for the amendments from submissions 

3.14 A number of submissions were supportive of the bill. For the most part, they 

described the bill's key benefit as enabling EFIC to focus on supporting SMEs to 

increase their export potential. 

3.15 The Tasmanian Government supported the amendments, observing that 

Tasmania has a large number of small to medium businesses which would benefit 

from EFIC's new focus on supporting export-focused SMEs. It had two caveats: that 

support for export-focused SMEs was subject to market failure testing; and that 

EFIC's guarantee loans to foreign-based subsidiaries of Australian-based SMEs were 

for the purpose of supporting Australian export trade.
19

 Amendments relating to 

EFIC's guarantee loans to foreign-based subsidiaries of Australian-based SMEs are 

examined at paragraph 3.28 below. 

3.16 DRET supported the amendments to the EFIC Act provided that resources 

sector SMEs would be included in the SME definition. DRET comment that they were 

comfortable with the provision allowing ministerial approval for EFIC services to 

include larger businesses, and noted that approval time should add no more than two 

additional weeks to any process.
20

 It noted that DRET have been a participant in an 

interdepartmental process to consider the Productivity Commission's 

recommendations. In particular DRET have been keen to ensure that EFIC's services 

will continue to be able to be provided to all companies, regardless of size.
21

 

                                              

16  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 5. 

17  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 1. 

18  Submission 5, p. 1. 

19  Submission 2, p. 1. 

20  Submission 5, p. 1. 

21  Submission 5, p. 1. 
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Market failure 

3.17 The 'market gap' in which EFIC is to provide its services is defined in the 

Minister for Trade and Competitiveness's Statement of Expectations: 

The Australian Government has provided EFIC with a mandate to perform 

these functions [being the provision of financial services] only in 

circumstances where the credit and insurance sectors are not able or are 

unwilling to provide credit and insurance services to financially viable 

Australian export transactions or overseas projects.
22

 

3.18 The Productivity Commission noted that EFIC's 'market gap' mandate is 

necessary to ensure that its activity complements rather than competes with the private 

sector.
23

 Under its terms of reference, the Productivity Commission's inquiry into 

Australia's Export Credit Arrangements reviewed the 'market gap' in which EFIC's 

services were provided and looked at whether this gap was an actual market failure.
24

 

3.19 In its report, the Productivity Commission found that the concept of 'market 

gap' was very broad and could: 

…cover circumstances where there is no market failure that would warrant 

government intervention through EFIC.
25

 

3.20 The Productivity Commission listed a number of the ways in which operation 

on the basis of 'market gap' did not constitute a market failure. It found no evidence 

that there were problems regarding the provision of capital to large Australian 

resource-related projects or their suppliers which would need EFIC's financial 

intervention.
26

 

3.21 Further, the Productivity Commission warned that when EFIC's activities are 

not going towards correcting a market failure, these activities can distort the allocation 

of resources. For example, effects may include 'potential crowding out of other 

sources of finance, other projects or competitors of EFIC's clients.'
27

 

                                              

22  The Hon Dr Craig Emerson MP, Minister for Trade and Competitiveness,  'Statement of 

Expectations', p. 1, http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-

Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-

Board&utm_campaign=seo-efic-expectations-PDF-110824 (accessed 4 June 2013). 

23  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 18. 

24  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. V. 

25  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 35. 

26  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, pp. 35-36. 

27  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 36. 

http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
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At present, EFIC's relatively small size limits the economy-wide 

consequences of this. However, some facilities are of sufficient magnitude 

to pose non-trivial financial risks to the Commonwealth.
28

 

3.22 The Productivity Commission recommended that the 'market gap' mandate be 

removed from the Minister's Statement of Expectations 'as it lacks rigour and does not 

ensure that EFIC's activities generate a net benefit to the economy'.
29

 

3.23 In its response, the government agreed with the Productivity Commission's 

recommendation and stated that a 'market failure test' would replace assessments on 

'market gap', the details of which would be prescribed in regulations.
30

 However the 

government's response advised that EFIC's support for exporters should be based on 

evidence of the following: 

 inadequate information about the credit risk and standing of an 

Australian exporter (or SMEs 'integral' to the domestic supply chain 

for export-focused projects), foreign buyer or the foreign buyer's 

bank, which has resulted in private financial providers employing 

rigid generalised rules and not forming an assessment on the merits 

of the transaction; 

 inadequate information about the value of some tradeable capital 

goods or the existence of liquid secondary markets for these goods, 

which has resulted in private sector financial providers refusing to 

provide services for transactions involving such goods; or 

 inadequate information about the risk associated with emerging and 

frontier country export markets or emerging and frontier country 

outward investment destinations, which has resulted in private 

sector financial providers refusing to provide products or services 

for transactions in those markets.
31

 

3.24 The government indicated further that the Minister for Trade and 

Competitiveness's Statement of Expectations would note the expectation that EFIC's 

use of the market failure test would result in a reduced level of support for non-SMEs 

'involved in domestic export-focused projects, but continued support for non-SMEs 

exporting to, and investing in, emerging and frontier markets.'
32

 

3.25 Proposed subsection 3(1) in the bill defines 'market failure' as: 

                                              

28  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 36. 

29  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 36. Recommendation 7.1. 

30  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 2, http://www.dfat.gov.au/publications/efic/. (accessed 4 June 2013). 

31  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 2, http://www.dfat.gov.au/publications/efic/. (accessed 4 June 2013). 

32  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 3, http://www.dfat.gov.au/publications/efic/. (accessed 4 June 2013). 

http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
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…a failure, relating to the provision of insurance or another financial 

service or product, of a kind specified in a legislative instrument made by 

the Minister for the purposes of this definition.
33

 

3.26 At the committee's public hearing, Ms Angela McGrath, DFAT, confirmed 

that the detail of the market failure test would be set out in a legislative instrument.
34

 

The explanatory memorandum explains that: 

…the use of a legislative instrument is to facilitate adjustment of the test 

over time in response to the evolution of international financial practices 

and market characteristics.
35

 

Issues raised by submissions 

3.27 Noting that 'market failure' will be defined via a legislative instrument, to be 

made by the Minister, General Electric asked that the Minister consult with 

stakeholders on the definition of 'market failure' to ensure its workability for SMEs.
36

 

Reorienting EFIC's activities towards supporting SMEs 

3.28 Other amendments in the bill are also geared towards reorienting EFIC's 

activities towards supporting SMEs. For example, amendments to sections 16 and 17 

broaden EFIC's guarantee powers to enable it to guarantee loans of foreign-based 

subsidiaries of Australian-based SMEs.
37

 Ms McGrath, DFAT, advised the committee 

that this would provide EFIC with more flexibility in its provision of services to 

SMEs.
38

 

Removal of Public Service Personnel from EFIC Board 

3.29 The Productivity Commission recommended that, consistent with the findings 

of the Uhrig Review: 

…the Australian Government should amend the Export Finance and 

Insurance Corporation Act 1991 to exclude Australian Public Service 

personnel from the EFIC Board. Where the EFIC Board considers 

departmental advice beneficial, officials from the Department of Foreign 

Affairs and Trade should be invited to present to board meetings for the 

relevant agenda items and to answer questions relating to those items.
39

 

                                              

33  Export Finance and Insurance Corporation Amendment (New Mandate and Other Measures) 

Bill 2013, Schedule 1, item 2. 

34  Committee Hansard, 17 May 2013, pp. 17-18. 

35  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 4. 

36  Submission 1, pp. 2–3. 

37  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, pp. 5-6. 

38  Committee Hansard, 17 May 2013, p. 18. 

39  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 38. 



14  

 

3.30 The Government agreed with this recommendation and amendments to 

sections 34, 35, 37 and 39 in the bill implement the recommendation.
40

 

3.31 Submitters made no comment in regard to these amendments to the EFIC Act. 

Application of competitive neutrality principles to EFIC 

3.32 Under its terms of reference, the Productivity Commission's inquiry into 

Australia's Export Credit Arrangements reviewed EFIC's exemption from competitive 

neutrality.
41

 The Minister for Trade and Competitiveness's Statement of Expectations 

directs EFIC to ensure that it does not compete directly with the private sector, as it is 

on this basis that it is exempt from Competitive Neutrality legislation.
42

 The 

Productivity Commission argued that: 

…if demand for EFIC's services occurs only because those services are 

subsidised, this would indicate that the export transactions are not 

commercially viable.
43

 

3.33 The Productivity Commission noted that as not all of EFIC's facilities are 

priced to earn a commercial rate of return, these facilities are 'effectively being 

subsidised by taxpayers'.
44

 If EFIC's services are chosen over those of the private 

sector due to lower cost, then EFIC is competing with the private sector and 

potentially crowding out other sources of finance.
45

 The Productivity Commission 

recommended that: 

The Australian Government should amend the Export Finance and 

Insurance Corporation Act 1991 (the Act) to ensure EFIC’s activity on the 

Commercial Account complies with competitive neutrality arrangements. 

This will require EFIC to pay a tax-equivalent charge and a debt neutrality 

fee.
46

 

                                              

40  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 6. 

41  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. VI. 

42  The Hon Dr Craig Emerson MP, Minister for Trade and Competitiveness, 'Statement of 

Expectations', p. 2, http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-

Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-

Board&utm_campaign=seo-efic-expectations-PDF-110824 (accessed 4 June 2013). 

43  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 29. (emphasis in original). 

44  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 35. 

45  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 36. 

46  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 35. 

http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
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3.34 The government agreed in part to this recommendation (6.2), recognising that 

without competitive neutrality, 'EFIC's activities may discourage market entry by 

potential competitors or the provision of more marginal financial products.'
47

 

3.35 Amendments to sections 61, 62, and 63 in the bill relate to the application of 

competitive neutrality principles to EFIC and implement in part the Productivity 

Commission's recommendation 6.2.
48

 These amendments remove EFIC's exemption 

from competitive neutrality and require EFIC to pay a debt neutrality charge or 

guarantee fees and a tax equivalent. The explanatory memorandum notes that the 

arrangements for these payments are to be determined by the Minister in writing to 

EFIC.
49

 

3.36 Submitters made no comment in regard to this amendment to the EFIC Act. 

EFIC support in domestic supply chains 

3.37 The Productivity Commission recommended in subsection (a) of its 

recommendation 10.1 that the 'Minister should direct EFIC to cease providing 

financial services for transactions that are not based on an export contract'.
50

 While the 

government did not agree with this subsection, it did agree with subsection (b): that 

the EFIC Act should not be amended to allow EFIC to enter into loans for the export 

of non-capital goods.
51

 

3.38 The explanatory memorandum describes the amendment to paragraph 19 

(1)(c) in the bill as amending the EFIC Act to: 

…require a stronger link between a contract supported by EFIC in a 

domestic supply chain and exports. It replaces "associated with such a 

transaction" with "integral to an export contract or an eligible export 

transaction" to ensure EFIC support is only provided to domestic suppliers 

where their product or service is integral to exports of goods and services 

from Australia.
52

 

Onshore investment – an issue raised by General Electric's submission 

3.39 General Electric had made a submission to the Productivity Commission's 

inquiry. In its submission to the committee's inquiry, General Electric gave its support 

                                              

47  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 3, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

48  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 6. 

49  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 6. 

50  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 41. 

51  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, pp. 10-11, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

52  Explanatory Memorandum, Export Finance and Insurance Corporation Amendment (New 

Mandate and Other Measures) Bill 2013, p. 6. 

http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
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for the Government's rejection of the Productivity Commission's recommendation that 

'EFIC's support for onshore resource projects should cease, as there is no clear market 

failure affecting access to finance for these projects'.
53

 

Productivity Commission recommendations not implemented through 

legislation 

3.40 The government response identified a number of Productivity Commission 

recommendations which would not be implemented through legislation. These 

included outlining changes to the scope of EFIC's mandate in the Minister for Trade 

and Competitiveness's Statement of Expectations (which will now be published 

annually
54

) and transparency and accountability measures such as the tabling of 

EFIC's corporate plan and requiring EFIC to provide quarterly reports to the Minister 

for Trade and Competitiveness against the corporate plan.
55

 

3.41 The government response noted that some recommendations, such as those 

regarding enhancements in EFIC's internal governance arrangements, would be left to 

the EFIC board to implement.
56

 

Productivity Commission recommendations noted/not agreed 

3.42 The committee asked DFAT and EFIC witnesses to explain further the 

practical effect of the government noting and agreeing in part to the Productivity 

Commission's recommendations. In answer to a question on notice, DFAT advised 

that 'agreed in part' meant that the government 'agreed with some, but not all, of what 

the PC had recommended'.
57

 DFAT provided a breakdown of the 'agreed in part' 

recommendations and which parts had been agreed and which not agreed. This list is 

at Appendix 8. 

3.43 DFAT explained that when a recommendation was 'noted', this meant that the 

government would give further consideration as to whether future action could or 

should be taken. Further, DFAT considered that in some cases the Productivity 

Commission's recommendations were matters which were the responsibility of the 

EFIC board. DFAT believed that recommendation 9.8, regarding EFIC's FOI Act 

exemptions, was a matter for the Attorney-General to consider under Dr Allan 

Hawke's review of the FOI legislation.
58

 

                                              

53  Submission 1, p. 2. 

54  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 2, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

55  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, pp. 3-4, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

56  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 4, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

57  DFAT, answer to question on notice, 17 May 2013 (received 5 June 2013). 

58  DFAT, answer to question on notice, 17 May 2013 (received 5 June 2013). 

http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
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3.44 The Productivity Commission recommendations which were noted or not 

agreed included recommendations relating to: 

 transparency around the decision-making in relation to investments made 

through the National Interest Account; 

 EFIC's exemptions from FOI legislation; 

 future review of the amendments made to the EFIC Act; 

 disclosure requirements for projects with potentially significant environmental 

and social effects; and 

 transparency of EFIC's adherence to international obligations. 

The last two issues are examined in chapter 4 of this report. 

National Interest Account 

3.45 Part 5 of the EFIC Act deals with the national interest account. This provision 

allows the Minister for Trade and Competitiveness to direct EFIC to enter into a 

transaction, 'whether or not EFIC would be authorised to enter into the transaction and 

whether or not EFIC would enter into the transaction in the ordinary course of 

business'.
59

 The Minister for Trade and Competitiveness may only give such a 

direction if he or she considers it is in the national interest to do so.
60

 According to 

EFIC, national interest transactions tend to involve: 

 financial commitments that are too large for EFIC's balance sheet; or  

 risks that EFIC considers are too high for it prudently to accept on its 

Commercial Account; or  

 transactions that would be commercially acceptable if EFIC did not already 

have significant exposures to a country or entity.
61

 

3.46 The Productivity Commission took the view that 'analysis of national interest 

account facilities should include an assessment of whether the proposal is the most 

cost-effective way of meeting the outcomes intended by the Australian Government.'
62

 

It also recommended that the Minister for Trade and Competitiveness should publicly 

articulate the justification for a national account facility after its approval and 

information on the performance of national interest account facilities should be 

collated and publicly reported by the Australian Government.
63

 

                                              

59  Section 29, Part 5, Export Finance and Insurance Corporation Act 1991. 

60  Section 27, Part 5, Export Finance and Insurance Corporation Act 1991. 

61  EFIC website, 'EFIC ACT', http://www.efic.gov.au/about/governance/Pages/EFICact.aspx 

(accessed 4 June 2013). 

62  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 11. 

63  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 40. Recommendation 9.5. 

http://www.efic.gov.au/about/governance/Pages/EFICact.aspx
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3.47 The government response stated that the government currently: 

...undertakes a detailed assessment of the risks and benefits of proposed 

transactions on the National Interest Account (NIA) and provides clear 

public explanations of the reasons for providing facilities on the NIA.
64

 

3.48 Information about the performance of the National Interest Account is 

published in the DFAT Portfolio Budget Statements. The government response cited 

an example of disclosure to Parliament noting that in 2009 the then Trade Minister 

provided detailed explanation of the provision of a loan on the National Interest 

Account in support of the LNG project in PNG.
65

 The government response agreed in 

part to the Productivity Commission's recommendation 9.5 regarding the public 

disclosure of justification for provision of a loan on the National Interest Account.
66

 

3.49 A number of witnesses supported greater transparency for national interest 

transactions. Jubilee Australia noted that such transactions can involve large scale 

projects. For example, it pointed out that:  

EFIC’s support for the PNG LNG project was funded primarily from the 

National Interest Account. The EFIC Act does not define 'national interest'. 

The Minister for Trade was, therefore, neither able nor required to stipulate 

how the 'national interest' was assessed.
67

 

3.50 Jubilee Australia explained further that the EFIC Act 'does not stipulate a 

process by which the Minister must justify the national interest decision, only 

requiring such a direction from the Minister of EFIC to be in writing and the basic 

particulars of the transaction to be published in the Gazette'.
68

 It stated further: 

The Minister is not required to disclose how the 'national interest' has been 

assessed, nor the reasons for the approval. A ministerial direction to apply 

taxpayer funds for finance or insurance of risky business overseas could be 

as simple as a minute from a confidential Cabinet meeting.  

Any substantive information used to justify this decision is protected by 

cabinet-in-confidence and the validity of the decision is not open for debate 

by elected members of Federal Parliament. There are no checks and 

balances in this system and, in an environment of minimal 

transparency, intended or unintended abuses of the policy might occur 

and go undetected.
69

 

                                              

64  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 4, http://www.dfat.gov.au/publications/efic/. (accessed 4 June 2013). 

65  Australian Government Response, Productivity Commission Review Australia's Export Credit 
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3.51 Jubilee Australia fully endorsed the Productivity Commission's 

recommendation (9.5) and recommended that the government be required to release a 

National Interest Statement for National Interest Account transactions.
70

 Oxfam 

supported this recommendation.
71

  

3.52 To strengthen its argument for disclosure, Jubilee Australia noted that the 

National Interest Account decisions carry the Australian Government's endorsement to 

projects and involve a direct outlay of taxpayer money. It stated that it was 'absolutely 

clear then that greater scrutiny of these decisions is needed; scrutiny that involves 

more engagement with the public and the Federal Parliament'.
72

 

EFIC's exemption from FOI requirements 

3.53 The Productivity Commission's report makes a recommendation in relation to 

EFIC and FOI: 

The Australian Government should remove EFIC's special exemption in 

relation to matters done under Parts 4 and 5 of the Export Finance and 

Insurance Corporation Act 1991 from the Freedom of Information Act 1982 

(while retaining protection for Cabinet and commercial-in-confidence 

material).
73

 

3.54 Further, the report states that 'the FOI Act exemptions reduce the ability of the 

public and the Australian Parliament to examine facilities for their environmental, 

social and human rights impacts.'
74

 The Productivity Commission noted EFIC's 

arguments against removal of the FOI exemptions on the grounds of protecting 

commercial-in-confidence material: 

The costs of publicly releasing material that may compromise a firm's 

commercial advantage must ultimately be weighed against the reputational 

risks to the Australian Government of supporting projects with potential 

significant environmental and social impacts. As public sector entities have 

stewardship of public funds, they are subject to different forms of 

operational accountability than private sector entities. The requirement for 

such transparency could reasonably be thought of as a cost of dealing with a 

government-owned entity.
75

 

                                              

70  Submission 3, p. 2.  

71  Submission 9, p. 2.  

72  Jubilee Australia, answer to written question on notice, 27 May 2013 (received 31 May 2013). 

73  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 41. Recommendation 9.8. 

74  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 298. 

75  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 299. 
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3.55 The Productivity Commission goes on to note that, if EFIC were subject to the 

FOI Act then exemptions exist under the EFIC Act to protect Cabinet and 

commercial-in-confidence material.
76

 

3.56 The government made no comment in relation to this recommendation other 

than to note it.
77

 

3.57 Submissions from Jubilee Australia, Corporate Analysis Enhanced 

Responsibility (CAER), Human Rights Law Centre (HRLC), Oxfam Australia and 

Greenpeace Australia Pacific argued in favour of the removal of FOI exemptions for 

EFIC. Jubilee Australia maintained that: 

EFIC's business is risk; financial risk as well as environmental, social and 

human rights risk. EFIC has a responsibility to inform the public adequately 

of these risks and to manage them on behalf of the Government and 

taxpayers, the ultimate bears of these risks.
78

 

3.58 In its submission, Jubilee Australia maintained that EFIC's transparency is 

less than that of its international peers, comparing EFIC to the export credit agencies 

of the US and UK.
79

 Jubilee Australia noted, and agreed with, EFIC's previously 

stated concerns about the release of commercial-in-confidence information.
80

 

3.59 In its answers to questions on notice, EFIC explained that as its operations 

occur in commercial markets, it is required to give undertakings with respect to 

commercial-in-confidence information. The removal of the FOI exemption for Parts 4 

and 5 of the EFIC Act, essentially EFIC's core business, would in EFIC's view: 

…undermine [EFIC's clients'] confidence that EFIC can keep information 

confidential and in turn reduce the quality of information provided to EFIC. 

This will impair EFIC’s ability to prudently make informed decisions on 

the credit, environmental and social risks of the transactions it supports and 

potentially result in adverse implications for project outcomes and financial 

losses for EFIC. Australian exporters may also suffer a competitive 

disadvantage from the publication of such information, as a firm tendering 

for goods and services may be unwilling to award a contract to a party that 

is unable to maintain transactional information on a confidential basis.
81

 

3.60 Mr Patrick Lawless, DFAT, noted that EFIC is not the only agency with an 

exemption from the FOI Act. He further noted that when the FOI legislation was 

reviewed in 2009, the EFIC exemption was retained.
82

 Ms Angela McGrath, DFAT, 
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noted that the FOI framework is currently the subject of a review by Dr Allan Hawke 

and that DFAT believes that this is the appropriate process for considering EFIC's 

exemption to the FOI Act.
83

 

3.61 The committee notes that Dr Allan Hawke's 'Review of the Freedom of 

Information Act 1982 and the Australian Information Commissioner Act 2010' began 

work in October 2012 and was due to report by 30 April 2013.
84

 Dr Hawke was tasked 

with reviewing the effectiveness of the government's recent FOI law reforms, and to 

'consider how [the FOI Acts] and related laws continue to provide an effective 

framework for access to government information'.
85

 The terms of reference include 

direction for Dr Hawke to review 'the appropriateness of the range of agencies 

covered, either in part or in whole by the FOI Act'.
86

 

Future Review 

3.62 The Productivity Commission's report recommended (10.7) an independent 

review of the implementation of its recommendations–whether the implementation 

was through changes to the Minister for Trade and Competitiveness's Statement of 

Expectations or legislative amendment. The recommendation advised that the 

independent review should consider: 

…whether the rationale for government intervention remains valid, and 

whether the provision of financial services through EFIC is the most 

effective and efficient way of addressing any failures in financial markets 

that are impeding otherwise commercially viable export transactions. This 

review should also include examination of alternative arrangements for 

post-approval administration of the national interest account.
87

 

3.63 The government response agreed in part to recommendation 10.7.
88

 The 

committee notes that the government, the explanatory memorandum, and DFAT's 
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0reference%20-%20FOI%20Act%20review%20-%2029%20October%202012.pdf (accessed    

4 June 2013). 

87  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 43. 

88  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, p. 13, http://www.dfat.gov.au/publications/efic/. (accessed 4 June 2013). 

http://www.ag.gov.au/Consultations/Pages/ReviewofFOIlaws.aspx
http://pandora.nla.gov.au/pan/132822/20130204-0704/www.attorneygeneral.gov.au/Media-releases/Pages/2012/Fourth%20Quarter/31October2012ReviewoftheFOIAct.html
http://pandora.nla.gov.au/pan/132822/20130204-0704/www.attorneygeneral.gov.au/Media-releases/Pages/2012/Fourth%20Quarter/31October2012ReviewoftheFOIAct.html
http://pandora.nla.gov.au/pan/132822/20130204-0704/www.attorneygeneral.gov.au/Media-releases/Pages/2012/Fourth%20Quarter/31October2012ReviewoftheFOIAct.html
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http://www.ag.gov.au/Consultations/Documents/ReviewofFOIlaws/Signed%20terms%20of%20reference%20-%20FOI%20Act%20review%20-%2029%20October%202012.pdf
http://www.dfat.gov.au/publications/efic/
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submission to this bill inquiry, did not discuss the independent review in 

recommendation 10.7. 

 



  

 

Chapter 4 

Social and environmental responsibility 

4.1 Seven of the eleven submissions expressed serious concerns about the 

proposed legislation failing to take account of social and environmental effects of 

EFIC's support for projects. In this regard, the committee considers the Productivity 

Commission's findings and recommendations; the government's response as reflected 

in the legislation; and finally the witnesses' and submitters' views on the bill.    

Productivity Commission's findings and recommendations 

4.2 The Productivity Commission made a number of findings in respect of 

environmental and social matters.  

4.3 To start with, EFIC classifies each new project associated with a proposed 

transaction as: 

 Category A—projects with potential significant adverse social and/or 

environment effects; 

 Category B—projects with potential limited adverse social or environmental 

effects that are less adverse than those in Category A; and 

 Category C—minimal or no adverse environmental and/or social effects.
1
  

4.4 To meet its commitment to uphold best practice environmental and social 

standards in the transactions it supports, EFIC has incorporated two globally-

recognised approaches in its assessments—OECD Common Approaches on the 

Environment and Officially Supported Export Credits (the Common Approaches) and 

the Equator Principles.
2
 EFIC also benchmarks overseas Category A and B projects 

against relevant International Finance Corporation (IFC) Performance Standards and 

host country standards.
3
 The IFC is a member of the World Bank Group. 

Environmental and social standards 

4.5 The Productivity Commission noted that the risks facing EFIC, including 

reputational risk, are ultimately borne by the Australian Government. In order to avoid 

or mitigate risks, the Productivity Commission suggested that the government should 

make clear to EFIC what its obligations are under international agreements.
4
 In this 

                                              

1  EFIC website, 'Procedure for environmental and social review of transactions', 

http://www.efic.gov.au/corp-responsibility/envr-responsibility/Pages/Procedure.aspx, (accessed 

4 June 2013). 

2  EFIC, Procedure for environmental and social review of transactions, 30 August 2012. This 

publication noted that EFIC voluntarily applies the Equator Principles, a globally recognised 

benchmark used by many financial institutions to manage the environmental and social risks of 

project finance transactions. 

3  EFIC, Procedure for environmental and social review of transactions, 30 August 2012. 

4  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 41. 

http://www.efic.gov.au/corp-responsibility/envr-responsibility/Pages/Procedure.aspx


24  

 

regard, the Minister for Trade and Competitiveness's Statement of Expectation dated 

July 2011 stipulates that the Minister 'expects EFIC to fully comply with the OECD 

Common Approaches on the Environment and Officially Supported Export Credits, 

the Equator Principles and any other relevant international standards'.
5
  

4.6 The Common Approaches sets down approaches or guidelines for 'identifying 

and evaluating the environmental impacts of projects and exports of capital goods and 

services destined to projects'. They include matters such as the impact on involuntary 

settlement, indigenous peoples and cultural property.
6
 The Equator Principles is a 

credit risk management framework for determining, assessing and managing 

environmental and social risk in project finance transactions. Currently, 79 financial 

institutions world-wide have adopted the principles including EFIC.
7
 

4.7 The Productivity Commission acknowledged the specific reference in the 

Minister's Statement of Expectation to the Common Approaches and the Equator 

Principles. It noted, however, that the vague reference to 'any other relevant standard' 

may not provide EFIC with sufficient clarity on the international obligations it is 

supposed to observe. The Commission was also concerned about a number of 

exceptions to the disclosure of prospective involvement in transactions with potential 

environmental and social effects. It cited EFIC's policy not to disclose potential 

involvement in new projects classified as category B or category A that are located in 

Australia; have a repayment term of less than two years; and are valued at less than 

$15 million unless in sensitive areas such as national parks.  

4.8 In addition, the Productivity Commission was concerned that EFIC was not 

required to disclose prospective involvement in 'non-projects' and bonds that have 

significant potential environmental impacts. Non-projects are those where a 

transaction is not associated with an identified location.
8
 For example, a corporate 

                                              

5  The Hon Dr Craig Emerson MP, Minister for Trade and Competitiveness,  'Statement of 

Expectations', p. 3, http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-

Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-

Board&utm_campaign=seo-efic-expectations-PDF-110824 (accessed 4 June 2013). The full 

title is Recommendation of the Council on Common Approaches for Officially Supported 

Export Credits and Environmental and Social Due Diligence. The Equator Principles are a 

financial industry benchmark for determining, assessing and managing social and 

environmental risk in project financing.  

6  Recommendation on Common Approaches on Environment and Officially Supported Export 

Credits.  

7  The founders of the Equator Principles wanted the adoption of the principles to be a globally 

applicable to financial institutions in the northern and southern hemispheres and 'the equator 

seemed to represent that balance perfectly—hence the name, Equator Principles'. 

http://www.equator-principles.com/index.php/about-ep/about-ep/history-of-the-eps/42-

about/frequently-asked-questions/31  

8  Productivity Commission, Australia's Export Credit Arrangements, Inquiry Report No. 58, 

31 May 2012, p. 364. 

http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.efic.gov.au/about/governance/Documents/Minister-for-Trade-Statement-of-Expectations-19-July-2011.pdf?utm_source=seo&utm_medium=EFIC-Board&utm_campaign=seo-efic-expectations-PDF-110824
http://www.equator-principles.com/index.php/about-ep/about-ep/history-of-the-eps/42-about/frequently-asked-questions/31
http://www.equator-principles.com/index.php/about-ep/about-ep/history-of-the-eps/42-about/frequently-asked-questions/31
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loan to an equipment manufacturer where the equipment will have many different 

purchasers or users.
9
 The Commission found that: 

Increased public disclosure of information relevant to environmental and 

social impact assessments, including contractual terms to manage and 

mitigate risk, would enhance the transparency of EFIC's operations to the 

public and to the Australian Government.
10

 

4.9 The Productivity Commission recommended that: 

The Minister should amend the Statement of Expectations to require EFIC 

to publicly disclose its prospective involvement in any facility with 

potentially significant environmental or social impacts. This includes all 

category A projects, and 'non-projects' and bonds where it has been 

determined that there is potential for significant environmental and social 

impacts. 

Information relating to the environmental and social classification of 

projects and the reasons for their approval should be predictable and 

disclosed in the annual report and on EFIC's website. This information 

should include assessment benchmarking and processes, conditions of 

approval and consequences for non-compliance. Information that is relevant 

to EFIC’s assessment of environmental and social impacts should be made 

public.  

EFIC should make public its involvement in supporting projects that are 

subject to environmental assessment in Australia.
11

 

Government's response 

4.10 The government agreed in part to this recommendation. In its response, the 

government argued that EFIC's environmental and social policy and procedures for 

review of transactions provided 'a sound framework for ensuring that EFIC upholds 

best-practice environmental and social standards in the transactions it supports'.
12

 It 

noted: 

EFIC already discloses its prospective involvement in a transaction 

associated with a project that has potentially significant adverse 

environmental or social impacts (a category A project) when the transaction 

is of a minimum size (Special Drawing Rights (SDR) 10 million) and 

duration (minimum two years) and the project is located outside Australia. 

                                              

9  EFIC website, http://www.efic.gov.au/corp-responsibility/envr-

responsibility/Pages/Procedure.aspx, (accessed 4 June 2013). 

10  Productivity Commission, Australia's Export Credit Arrangements, Inquiry Report No. 58, 

31 May 2012, p. 40. 

11  Productivity Commission, Australia's Export Credit Arrangements, Inquiry Report No. 58, 

31 May 2012, p. 40. 

12  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, pp. 4-5, http://www.dfat.gov.au/publications/efic/, (accessed 4 June 2013). 

http://www.efic.gov.au/corp-responsibility/envr-responsibility/Pages/Procedure.aspx
http://www.efic.gov.au/corp-responsibility/envr-responsibility/Pages/Procedure.aspx
http://www.dfat.gov.au/publications/efic/
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That approach is consistent with EFIC's international obligations and 

guidelines.
13

 

4.11 With regard to projects located in Australia, the government's response stated 

that EFIC makes public its support for such projects after a transaction is signed. It 

explained further: 

EFIC does not disclose its potential involvement in transactions associated 

with a category A project in Australia as such projects are subject to the 

approval requirements of the relevant State or Territory government and, 

where required, the Commonwealth Government. Commonwealth and State 

and Territory assessment processes already provide for extensive public 

consultation on domestic projects with environmental consequences.
14

 

4.12 It explained that EFIC's approach not to disclose its potential involvement in 

transactions associated with non–projects and bonds is consistent with its international 

obligations and the practices of OECD export credit agencies. The government noted 

also that EFIC's risk management for non-projects and bonds involves undertaking 'an 

environmental and social risk evaluation'. Where necessary, EFIC will use the IFC 

Performance Standards to benchmark the transaction. According to the government's 

response, EFIC would decline transactions if it determined that the environmental 

and/or social impacts did not satisfy relevant benchmarks.
 15

 

Human rights 

4.13 The Productivity Commission noted the importance of giving certainty to the 

international obligations that EFIC is required to observe, particularly as they are 

'likely to change over time'. As noted earlier, the Minister's Statement of Expectation 

refers to the Minister expecting that EFIC would comply with 'other relevant 

international standards'. The Commission drew attention to the Australian Treaties 

Database which includes hundreds of treaties, including 50 relating to human rights. It 

argued that there was a lack of clarity about the exact obligations applying to EFIC's 

operations and how 'it ensures EFIC is complying with these obligations'. The 

Commission recommended that, by way of a direction under the EFIC Act, the 

Minister should: 

…articulate which international obligations, including human rights 

obligations, EFIC is required to comply with. EFIC's compliance with those 

                                              

13  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, http://www.dfat.gov.au/publications/efic/  The SDR is an international reserve 

asset, created by the IMF in 1969 to supplement its member countries' official reserves. Its 

value is based on a basket of four key international currencies, and SDRs can be exchanged for 

freely usable currencies. See IFM website, http://www.imf.org/external/ns/search.aspx 

(accessed 27 May 2013).  

14  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, http://www.dfat.gov.au/publications/efic/  

15  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, http://www.dfat.gov.au/publications/efic/  

http://www.dfat.gov.au/publications/efic/
http://www.imf.org/external/ns/search.aspx
http://www.dfat.gov.au/publications/efic/
http://www.dfat.gov.au/publications/efic/
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obligations should be included in its internal audit program with outcomes 

publicly reported, including in EFIC's annual report.
16

 

4.14 The government noted this recommendation. It maintained that EFIC 

incorporates Australia's international obligations and guidelines into its commercial 

decision–making framework and, as part of its due diligence, EFIC examines human 

rights issues. In this regard, it stated that EFIC's decisions are informed by the:  

 World Bank's IFC Performance Standards; 

 OECD Guidelines on Multinational Enterprises; 

 United Nations Guiding Principles for Business and Human Rights;  

 Equator Principles; and  

 OECD Common Approaches.
17

 

Concerns raised in evidence 

4.15 The government's response to the Productivity Commission's findings and 

recommendations disappointed a number of witnesses who took the view that the 

proposed legislation ignored the concerns raised about the importance of ensuring that 

EFIC adheres to environmental and human rights standards.
18

 They argued that the 

need for reform goes 'beyond those captured in the proposed legislation'.
19

  

Environmental standards 

4.16 Jubilee Australia's interest in the proposed legislation was almost exclusively 

concerned with designated Category A projects that have significant social and 

environmental impacts and tend to be associated with extractive industries. It wanted 

to ensure better decision-making around such projects.  

4.17 It noted that although the vast majority of EFIC-financed export transactions 

do not fall into this category, the extractive industry sector projects represented, 

historically, approximately one quarter of EFIC's portfolio in dollar terms. EFIC's 

annual report 2012 shows that EFIC supported two Category A transactions in             

2011–12—Santos Finance Limited, mining (oil and gas extraction) for $245.70 

million; and Wiggins Island Coal Export Terminal mining (coal) for $94.20 million. 

Together, they accounted for $333.90 million out of a total $1,003.48 million or just 

under one third of the value of IFIC's transactions. 

4.18 Jubilee Australia noted that EFIC's decisions with respect to Category A 

projects can have a tremendous effect on poor communities overseas.
20

 It referred to 

                                              

16  Productivity Commission, Australia's Export Credit Arrangements, Inquiry Report No. 58, 

31 May 2012, pp. 40–41. 

17  Australian Government Response, Productivity Commission Review Australia's Export Credit 

Arrangements, http://www.dfat.gov.au/publications/efic/ (accessed 4 June 2013). 

18  See Jubilee Australia, Submission 3, p. 1. 

19  See for example, Oxfam, Submission 9, pp. 1–2; CAER, Submission 10. 

20  Committee Hansard, 17 May 2013, p. 2. 

http://www.dfat.gov.au/publications/efic/
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'mega–projects' that EFIC has supported and cited EFIC as a major financier of the 

Papua New Guinea Liquefied Natural Gas Project. It stated that not only was this '$19 

billion project the largest development project in the history of the Pacific region, it 

has also completely transformed the PNG economy'. Jubilee Australia pointed to 'very 

strong evidence that all EFIC decisions on the National Interest Account and those 

that involve Category A projects should be subject to proper, prior public and 

Parliamentary scrutiny.
21

  

4.19 While these extractive industries projects can have significant social and 

environmental impacts, Jubilee Australia suggested that EFIC, like other export credit 

agencies, has 'not always demonstrated the capacity to accurately or effectively weigh 

the potential benefits of such projects against potential harmful consequences'.
22

  

4.20 Aid/Watch also referred to EFIC supporting numerous projects with 

disastrous outcomes such as the Ok Tedi and Panguna mines in PNG. It stated that 

EFIC's history of funding big mining projects in vulnerable communities that generate 

suboptimal outcomes for people and the environment is well-documented.
23

 

4.21 Oxfam likewise referred to EFIC's history of providing significant support for 

Australian extractive industry projects overseas—directly through mining, oil and gas 

projects and indirectly through extractive industry related services such as 

construction. It joined a number of other submitters by noting that some projects have 

poor social and environmental records citing the Ok Tedi and Porgera mines in Papua 

New Guinea as two high profile examples. It stated further: 

The PNG LNG project (for which EFIC made a USD$350 million loan in 

2009) is another project that poses considerable risk. Research conducted 

by Oxfam concludes that a majority of people feel that the benefits of the 

PNG LNG project are not fairly shared and that if this is not addressed, 

human development is likely to stagnate for many people while the risk of 

instability and violence is likely to increase.
24

 

4.22 According to Oxfam, EFIC is currently considering providing support for the 

Oyu Tolgoi Copper-Gold mine in Mongolia. It explained that the scale of Oyu Tolgoi 

means that local communities would be affected acutely by its many impacts—

positive and negative. Oxam stated that the IFC had given its support to the project, 

which was currently the subject of two complaints filed with the Compliance Advisor 

Ombudsman, the independent recourse mechanism for the IFC. According to Oxfam, 

these complaints relate to concerns that the Oyu Tolgoi mine would have negative 

impacts on land and water, and indigenous culture and livelihoods.
25

 

                                              

21  Supplementary Submission 3B, p. 2. 

22  Committee Hansard, 17 May 2013, p. 2. 

23  Submission 7, p. 1. 

24  Submission 9, pp. 1–2. 

25  Submission 9, p. 2. 
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Greenhouse gases 

4.23 Greenpeace argued that EFIC is an organ of the Australian Government, 

which provides subsidised credit to domestic exporters. In light of this status, there 

was a strong basis for expecting that it would operate in a fashion that upholds the 

public interest. To determine whether it does so, Greenpeace argued that consideration 

must be taken of the specific projects to which EFIC provides its financial services. It 

recommended: 

 A carbon audit of all project proposals to be a key component and determinant 

of the decision to provide financial services. These audits should be conducted 

in the context of Australia’s policy commitment to reduce emissions 80 per 

cent by 2050. 

 EFIC's Annual report to Parliament should directly address steps taken to 

contribute to that policy goal. 

 An independent audit of previous environmental assessments to determine 

their rigour, effectiveness and utility. 

4.24 Greenpeace suggested that 'perpetuating the absence of adequate ecological 

safeguards within the structure of EFIC inherently biases the financing system 

towards established and dirty industries'. For these reasons, Greenpeace argued that it 

was imperative that EFIC become sensitive to the ecological implications of its 

activities. It recommended that: 

 subsection 8(1) of the EFIC Act be amended so that EFIC must perform its 

functions in the public interest.
26

 

4.25 Under the section 8—Primary duties of EFIC—subsection 8(1) provides for 

EFIC to perform its functions in such a manner as will best assist the development of 

Australian export trade. It should be noted that in doing so EFIC must comply with 

Ministerial directions.
27

  

4.26 Aid/Watch was also particularly concerned about projects in protected areas 

and crucially, 'all phases of the fossil fuel and mining cycles—prospecting, 

exploration, test drilling, exploitation, as well as the construction of related 

infrastructure such as pipelines and roads'.
28

 It supported Greenpeace's 

recommendation that a carbon audit of all project proposals should be a key 

component and determinant of the decision to provide financial services and should be 

conducted in the context of Australia's policy commitment to reduce emissions by 80 

per cent by 2050.
29

  

                                              

26  Submission 8, attachment, p. 5. 

27  See subsection 8(1) and 8(2) and section 9.  

28  Submission 7. 

29  Committee Hansard, 17 May 2013, p. 3.  
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Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act) 

4.27 Jubilee Australia submitted the EFIC was exempt from the Environment 

Protection and Biodiversity Conservation Act 1999 (the EPBC Act) but that other 

export credit agencies such as the US's Ex-Im
30

 bank were not exempt from equivalent 

domestic environmental national legislation. It recommended that the EFIC Act, and if 

necessary the EPBC Act, be amended so that the EPBC Act applied to EFIC.
31

 

Greenpeace also noted that EFIC was currently exempt from the provisions of the 

EPBC Act relating to actions, controlled actions and impact assessment.
32

 It supported 

the recommendation that EFIC's exemption from the EPBC Act be removed.
33

 Oxfam 

Australia similarly advocated removing EFIC's exemption from the operation of 

environmental legislation.
34

 

Human rights 

4.28 Oxfam also maintained that examples, such as Ok Tedi and Panguna mines in 

PNG and Oyu Tolgoi Copper-Gold mine in Mongolia, illustrate the need for EFIC to 

have in place a robust due diligence framework that adequately considers the human 

rights implications of projects it supports. It stressed the importance of EFIC being 

subject to adequate transparency and accountability requirements, which would allow 

Australian tax payers and people affected by the projects to better understand the 

nature of EFIC's involvement. Such requirements would also ensure that EFIC meets 

environmental and social standards which align with international best practice. 

4.29 Human Rights Law Centre (HRLC) referred to EFIC's practice of funding 

large-scale projects that have the potential for grave human rights impacts. Based on 

its participation in the Multi-Stakeholder Forum, the Centre formed the view that 

issues raised in the forum suggested an 'urgent need for reforms to EFIC operations 

and procedures that go beyond those captured in the Bill'.
35

 

4.30 Mr Gareth Bryant, Aid/Watch, was particularly concerned that the bill 

completely ignored the Productivity Commission's recommendation that the Minister, 

by way of a direction under the EFIC Act, 'should articulate which international 

obligations, including human rights obligations, EFIC is required to comply with'.
36

 

4.31 Jubilee Australia argued that Category A projects, especially in extractive 

industries can be associated with human rights violations.
37

 It cited the United Nations 

Guiding Principles on Business and Human Rights, which has as its foundation 

                                              

30  The Export-Import Bank of the United States. 

31  Submission 3, p. 20. 

32  Submission 8, attachment, p. 3. 

33  Submission 8.  

34  Submission 9, pp. 1–2. 

35  Submission 6.  

36  Committee Hansard, 17 May 2013, p. 3. 

37  Submission 3, p. 15. 
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principle that 'States must protect against human rights abuse within their territory 

and/or jurisdiction by third parties, including business enterprises'.
38

 This principle 

also holds that States should 'set out clearly the expectation that all business 

enterprises domiciled in their territory and/or jurisdiction respect human rights 

throughout their operations'. One of the UN's operational principles refers specifically 

to export credit agencies: 

States should take additional steps to protect against human rights abuses 

by business enterprises that are owned or controlled by the State, or that 

receive substantial support and services from State agencies such as export 

credit agencies and official investment insurance or guarantee agencies, 

including, where appropriate, by requiring human rights due diligence.
39

 

4.32 The commentary accompanying this principle notes: 

Where a business enterprise is controlled by the State or where its acts can 

be attributed otherwise to the State, an abuse of human rights by the 

business enterprise may entail a violation of the State's own international 

law obligations. Moreover, the closer a business enterprise is to the State, or 

the more it relies on statutory authority or taxpayer support, the stronger the 

State's policy rationale becomes for ensuring that the enterprise respects 

human rights.
40

 

4.33 Jubilee Australia endorsed the Productivity Commission's recommendation 

that the EFIC Act be amended to identify which international obligations, particularly 

human rights obligations, EFIC will comply with.
41

 It considered that a statutory 

requirement would be the best way of incorporating assessment of human rights 

effects into EFIC's work.
42

 Jubilee Australia noted that the UN guiding principles do 

not prescribe the human rights obligations that should apply to business enterprises. It 

recommended that the EFIC Act be amended to refer to compliance with any human 

rights treaties or conventions to which Australia is a party. It proposed that an 

appropriate body, such as the Australian Human Rights Commission, should identify 

the international human rights obligations, to be included in the legislation.
43

 The 

HRLC supported Jubilee Australia's recommendations especially for a statutory 

                                              

38  The Guiding Principles seek to provide an authoritative global standard for preventing and 

addressing the risk of adverse human rights impacts linked to business activity.  They were 

developed by the Special Representative of the Secretary-General on the issue of human rights 

and transnational corporations and other business enterprises. 

39  United Nations, Guiding Principles on Business and Human Rights, Implementing the United 

Nations 'Protect, Respect and Remedy' Framework, Principle 4—The State–Business Nexus. 

40  United Nations, Guiding Principles on Business and Human Rights, Implementing the United 

Nations 'Protect, Respect and Remedy' Framework, Commentary—Principle 4—The State–

Business Nexus. 

41  Committee Hansard, 17 May 2013, pp. 2– 3. 

42  Submission 3, p. 17. 

43  Submission 3, pp. 17–18. 
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recognition of EFIC's international and human rights obligations. It strongly endorsed 

the Productivity Commission's recommendation that: 

EFIC's compliance with its international obligations, including human 

rights obligations, should be included in its internal audit program with 

outcomes publicly reported, including in EFIC's annual report.
44

 

4.34 The Australian Lawyers for Human Rights also supported the incorporation of 

legislative amendments, citing in particular that the Act be amended to refer to 

compliance with 'any human rights treaties or convention to which Australia is a 

party'.
45

  

Indigenous rights  

4.35 Aid/Watch also endorsed Jubilee Australia's recommendation that EFIC 

comply with international treaties and human rights obligations.
46

 It gave special 

mention to projects affecting indigenous lands which do not have the free prior and 

informed consent of the indigenous occupants. It recommended that EFIC should not 

finance such projects and argued for a requirement that: 

…would ensure that Australia's commercial interests being promoted by 

EFIC do not undermine the right of Indigenous people to collectively 

determine their own futures, as has been the case with the PNG LNG 

project, which has fuelled conflict between landowners. The principle 

governing this are outlined in, for example, the United Nations Declaration 

on the Rights of Indigenous Peoples, which Australia has signed up to. That 

is another obligation that EFIC must be governed by.
47

 

4.36 Mr Bryant, Aid/Watch, argued that the requirement for EFIC to comply with 

all international human rights and environmental obligations that the Australian 

government has signed up to needs to be legislated—in relation to climate, debt, 

development practice and indigenous rights and many others, including those relating 

to gender, food security, labour rights and other civil and political rights. He argued 

that: 

It is not good enough that EFIC voluntarily has regard for them and it is 

also not good enough that the recommendation by the Productivity 

Commission for these rights to be enshrined in legislation was simply noted 

by the government in its response to the Productivity Commission inquiry 

report and, furthermore, has been completely ignored in this bill.
48

 

EFIC's environmental and social policy 

4.37 As noted earlier, the government stated that EFIC incorporates Australia's 

international obligations into its commercial decision-making framework. Mr Bryant 

                                              

44  Submission 6. 

45  Submission 11, pp. 1–2. 

46  Submission 7. 

47  Committee Hansard, 17 May 2013, p. 4. 

48  Committee Hansard, 17 May 2013, p. 4. 
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argued, however, that the current social and environmental protocols were clearly not 

strong enough and were not being enforced. In his opinion, even the Equator 

principles, which EFIC voluntarily applies do not go far enough. Aid/Watch 

recommended that the incorporation of a series of other safeguards drawn primarily 

from relevant national conventions would go some way to ensuring that the 

Productivity Commission's recommendation on identifying international obligations in 

the EFIC Act is realised.
49

 

4.38 Jubilee Australia was also of the view that the performance benchmarks used 

by EFIC were inadequate. It cited what it perceived as deficiencies in the IFC 

Performance Standards framework such as not addressing crucial weaknesses such as 

the 'lack of independent verification or adequate disclosure of project monitoring and 

supervision reports'.
50

  

4.39 Greenpeace suggested that EFIC's Environmental Policy reflected an overall 

lack of accountability and was inadequate in a number of ways—an absence of sound 

ecologically sustainable development principles and a lack of compulsion/weak 

language.
51

 Greenpeace recommended a review of the adequacy of EFIC's Social and 

Environment Policy and Procedure documents by an independent corporate social 

responsibility expert.
52

 

4.40 Ms Carmelan Polce, Jubilee Australia, suggested that the policy could be 

better: that it was 'a good start' but should be clarified in the EFIC Act, which would 

give the public a better opportunity to understand it and EFIC would be held legally 

accountable.
53

 She acknowledged that EFIC's environmental and social impact 

assessments for proposed transactions were published with the public given the 

opportunity to provide comment. Ms Polce stressed, however, that while this was 

EFIC's practice, it was not a policy enshrined in the EFIC Act. She also stated: 

It has been troubling to us that the very interesting, enlightening, critically 

important feedback that the public provides into that process is not 

disclosed. We have observed that the submissions tell EFIC things that their 

client is not telling them. It would be important for that information also to 

be available to the public…there is no reason why this information about 

important risk assessment should not be made available to the public by 

EFIC.
54

  

4.41 Furthermore, according to Ms Polce, there were no requirements for the 

disclosure of environmental and social risk assessments, and presently these processes 

occurred behind closed doors. She argued that the Australian public and project 
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affected communities have no way to determine the accuracy of EFIC's assessments 

or its compliance with the international standards it says it is obligated to uphold.
55

 

Transparency 

4.42 Jubilee Australia maintained that the EFIC Act and the bill contain no 

requirements for project disclosure prior to transaction approval or for public 

participation or for the disclosure of instruments of public participation, which should 

be addressed. It recommended the EFIC Act be amended to include a mechanism that 

would require prior disclosure, stakeholder participation and assessment for category 

A projects, proposed to be financed through the commercial account or the national 

interest account and located either in Australia or overseas.
56

  

4.43 CAER endorsed Jubilee Australia's recommendation that the EFIC Act be 

amended to include processes that would guarantee transparency, public participation 

and accountability and that the key features of the Environmental and Social Policy 

should be formally recognised in the EFIC Act. Jubilee Australia and CAER would 

like to see statutory requirements for project disclosure, public participation and 

assessment.
57

 CAER submitted: 

Transparent project benchmarking against environmental and social 

standards committed to by EFIC will ensure the Australian public and 

project-affected communities understand how EFIC determined that 

projects it supports do not stand in violation to its principles. EFIC (and the 

project sponsors it supports) will then be able to better demonstrate how 

they are ensuring that there are no violations of EFIC’s social and 

environmental safeguards. 

4.44 Oxfam Australia also supported Jubilee Australia's recommendations that the 

bill should be amended to ensure adequate assessment and disclosure of human rights 

impacts and environmental damage; and disclose its intentions to finance Australian 

based projects.
58

 Finally, Australian Lawyers for Human Rights argued that improved 

transparency and disclosure requirements would better enable the government and 

civil society 'to hold EFIC accountable to human rights standards'.
59

  

Committee of experts 

4.45 Jubilee Australia would like EFIC to have as much expertise as possible when 

considering its transactions. Mr David Barnden, Jubilee Australia, explained that 

EFIC does its assessments in-house, so 'we do not know what international standards 

EFIC applies in terms of wider environmental and human rights standards; how it 

treats individual submissions; and how EFIC applies these benchmarks and arrives at 

their decisions'. In his view, it would be great if such decision making were made 

                                              

55  Committee Hansard, 17 May 2013, p. 2. 

56  Committee Hansard, 17 May 2013, p. 2. 

57  Submission 3, p. 14 and Submission 10.  

58  Submission 9, pp. 1–2. 

59  Submission 11, p. 2. 



 35 

 

public and if EFIC had the expertise of perhaps the department of the environment or 

an independent expert committee.
60

 Mr Barnden, noted that one way to ensure that 

EFIC had the appropriate expertise to decide about entering into larger transactions 

was to have an expert committee assess major environmental and human rights 

impacts. He argued that they would then know the benchmarks against which projects 

were assessed. He stated further that any report would 'take into account submissions 

from affected communities or any stakeholders and be made public before EFIC were 

to decide to provide finance'. In his view, this proposal would be a good safeguard 

which could be legislated.
61

 

Summary 

4.46 Strongly endorsed by Oxfam, Jubilee Australia was seeking to ensure that 

EFIC's decisions regarding projects, which are supported by taxpayers' money, are 

subject to adequate risk management, transparency and accountability requirements. It 

supported the Productivity Commission's findings, and recommended that the bill be 

amended to: 

 ensure adequate assessment and disclosure of human rights impacts and 

environmental damage,  

 remove its exemption from the operation of environmental legislation, and 

 disclose its intentions to finance Australian based projects.
62

  

4.47 Aid/Watch similarly supported the detailed recommendations submitted by 

Jubilee Australia that would increase the transparency of EFIC’s assessment of the 

risk to communities and the environment posed by projects it proposes to support. It 

particularly recommended the establishment of a statutory requirement for project 

disclosure, public participation and project assessment prior to the approval of funding 

arrangements.
63

 Greenpeace wanted EFIC to be under a statutory requirement 'to 

integrate principles of ecologically sustainable development into its operations, 

including full disclosure of environmental risk assessments prior to the approval of 

funding proposals'.
64

 

Response to concerns–DFAT and EFIC 

4.48 As noted earlier in its response to the Productivity Commission's 

recommendations on environmental and social issues, the government believed that 

EFIC was already meeting environmental and social obligations under international 

standards: that there was no need to amend the EFIC Act. Departmental officers from 

DFAT and EFIC appearing before the committee elaborated on the arguments already 
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put by the government and clarified some matters where they thought 

misunderstandings existed. 

Requirement for legislative change 

4.49 Mr Jan Parsons, EFIC, rejected the observations that EFIC was not a 

transparent organisation. He told the committee that EFIC was probably one of the 

most transparent agencies among OECD export credit agencies. According to 

Mr Parsons, EFIC provides more information and more certainty through its published 

policy and procedure.
65

  

4.50 Ms Angela McGrath, DFAT, questioned the need for amendments to the 

EFIC Act. She explained that a number of Jubilee Australia's recommendations 

advocating a need for legislative change would not be required. She stated that the fact 

that they are not contained in this bill does not mean that they will not happen.
66

 She 

gave some examples: 

For instance EFIC will be tabling its corporate plan in the parliament from 

now on and there are a number of other things that we are working through 

in terms of reporting and disclosure requirements that will be covered in a 

statement of expectation as well. We have certainly taken note of the 

recommendations that the Productivity Commission has made and, where 

we can, we are looking at improvements. But they do not necessarily 

require legislative change.
67

 

4.51 Mr Patrick Lawless, DFAT, noted that the EFIC Act already required EFIC, 

in discharging its function, to have regard to more of Australia's international 

obligations and cited section 8 of the EFIC Act.  

4.52 In this regard, section 8 of the EFIC Act states that one of EFIC's primary 

duties when performing its functions is to have regard to 'Australia's obligations under 

international agreements'. The EFIC Act also allows the Minister for Trade and 

Competitiveness to give written directions to EFIC with respect to the performance of 

its functions or the exercise of its powers if the minister is satisfied that it is desirable 

in the public interest that the directions be given. Such directions are to be included in 

EFIC's annual report and EFIC must comply with them. It should be noted that the 

authority to give directions does not, for example, give the Minister for Trade and 

Competitiveness power to determine that EFIC is or is not to enter into a particular 

contract, give a particular guarantee or make a particular loan. 

4.53 According to Mr Lawless, the Minister for Trade and Competitiveness's 

Statement of Expectations reminds EFIC that it has to operate in compliance with 

Australia's international obligations. Mr Lawless explained that while it is a general, 

blanket obligation to operate, it is 'all our international obligations'.
68
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International standards 

4.54 Mr Parsons elaborated on the benchmark EFIC uses when it undertakes an 

environmental and social review of a project. He noted that EFIC uses the IFC's 

Performance Standards—a set of international performance standards for international 

projects which cover a whole range of environmental and social issues. He informed 

the committee that they are regarded as 'the best practice for international projects'.
69

 

IFC is part of the World Bank and sets down eight Performance Standards. For 

example the objectives of Performance Standard 7—Indigenous Peoples—include: 

 ensuring that the development process fosters full respect for the human 

rights, dignity, aspirations, culture, and natural resource-based livelihoods of 

Indigenous Peoples; 

 anticipating and avoiding adverse impacts of projects on communities of 

Indigenous Peoples in a culturally appropriate manner; and 

 ensuring the free, prior and informed consent of the affected communities of 

Indigenous Peoples.
70

  

Greenhouse gases 

4.55 Mr Parsons informed the committee that EFIC uses the IFC Performance 

Standard, which sets out a system and a process for examining greenhouse gases and 

then there are guidelines which are attached to that for various industries.
71

 

IFC Performance Standard 3 deals with greenhouse gas emissions and how projects 

deal with those. Mr Parsons explained that depending on the quantum of emissions, 

one of the requirements for projects with high emissions is to consider alternatives in 

the way they are managed, which is part of the environmental assessment process.
72

 

4.56 Currently, according to Mr Parsons, the OECD export credit agencies have a 

small working group looking at how, as a group, they are 'addressing greenhouse gas 

emissions and what sorts of limits could apply on how these emissions should be 

examined'. So, in his words, 'there is a whole OECD-ECA general approach being 

considered for that'.
73

 

Exemption from Environment Protection and Biodiversity Conservation Act 1999 

4.57 As noted earlier, a number of witnesses argued that EFIC should not be 

exempt from the EPBC Act. The Productivity Commission considered EFIC's 

obligations under the EFIC Act and found: 
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The provision of products by EFIC to support export projects are neither 

actions which are subject to s. 28 of the EPBC Act, nor actions under s. 160 

of the Act that would require EFIC to obtain and consider advice from the 

Minister for the Environment prior to granting governmental authorisation. 

There is no mechanism under the assessment processes of the EPBC Act 

that requires EFIC to disclose its involvement in onshore and offshore 

projects. This is with the potential exception of those transactions which 

have a significant foreign aid component that would constitute EFIC 

making an authorisation to enter into a contract, agreement or arrangement 

under s. 160(2) of the Act.
74

 

4.58 Subsection 160(2) of the EFIC Act means that before a Commonwealth 

agency gives an authorisation under Australia’s foreign aid program to enter into a 

contract, agreement or arrangement for the implementation of a project that has, will 

have, or is likely to have a significant impact on the environment anywhere in the 

world, the agency must obtain and consider advice from the Minister for Trade and 

Competitiveness. 

4.59 Mr Parsons' understanding was that EFIC was not exempt from the EPBC 

Act. Mr Lawless and Ms McGrath were also of the view that there was no exemption 

for EFIC. Ms McGrath explained that the EPBC Act focuses on activities rather than 

entities.
75

 Mr Parsons noted that the EPBC Act applies only in Australia and cannot 

apply to foreign jurisdictions. He explained that for EFIC's international work, the IFC 

performance standards covers biodiversity, so EFIC is not using the EPBC Act but the 

international IFC performance standards. As noted earlier, the IFC standards 'cover off 

a whole range of environmental and social issues' and are regarded as the best practice 

for international projects.
76

 Mr Parsons informed the committee that EFIC is 

committed to using them as a usual benchmark. He stated further: 

If there are higher standards, such as in some of the EU countries, we will 

use those standards but we have committed to use them as our benchmark 

and, if the projects which we are looking at do not meet those benchmarks, 

we have said we will decline support to those transactions.
77

 

4.60 According to Mr Parsons, there were two separate benchmarks—the host 

country standards, which are generally whether it has an approval within the country, 

and then the IFC performance standards, which may be more stringent or less 

stringent than the host country's. He stated that in either case EFIC would apply the 

more stringent of the two standards.
78
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Environmental and social policy 

4.61 Mr Parsons informed the committee that EFIC has had an environmental and 

social policy since about 2000. The current one, adopted by the board in 2011, is the 

result of several iterations.
79

 EFIC has registered its intention to review this policy 'as 

and when necessary' but would commence a review no later than five years from the 

adoption date'.
80

 

4.62 As noted earlier, EFIC incorporates two globally recognised approaches in its 

environmental and social assessment of transactions. EFIC's procedure policy makes 

clear that it is bound by the OECD Common Approaches and voluntarily applies the 

Equator Principles. These principles are a globally recognised benchmark used by 

many financial institutions to manage the environmental and social risks of project 

finance transactions. EFIC explained: 

These global standards were developed by the OECD and the Equator 

Principles Financial Institutions respectively for their roles. As a result, they 

apply to only some of the transactions that EFIC could be asked to consider. 

EFIC chooses to extend the principles they embody to all transactions it 

considers.
81

 

4.63 According to its policy, EFIC screens and, where relevant, classifies all 

transactions to identify the type and degree of environmental and social risk 

evaluation necessary. The process considers:  

 an exporter or investor's role in a transaction, which can determine their 

responsibility and ability to manage environmental and/or social impacts; 

 the potential environmental and social issues associated with a transaction;  

 Australia's obligations under international agreements; and  

 the above mentioned global standards.
82

 

4.64 When EFIC's screening and classification process identifies potential 

environmental or social impacts, it benchmarks the project associated with the 

transaction, typically against relevant IFC performance standards.  
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4.65 EFIC's procedure policy states that the IFC Performance Standards were 

selected as its usual benchmark because they are 'a widely used and understood global 

standard'. It indicated that where 'a higher benchmarking standard is applicable to a 

particular transaction, EFIC applies that higher standard'. EFIC considers that, for 

projects located within Australia, where relevant Australian government approvals 

have been obtained, the environmental and social benchmark has been met.
83

 

4.66 EFIC publicly discloses its potential involvement in each transaction which: 

 is associated with a project that has potential for significant adverse 

environmental and/or social impacts Category A project) located outside 

Australia; 

 has a repayment term or policy length of two years or more; and  

 has a value of SDR10 million or more. The monetary limit does not apply to 

projects in sensitive areas. 

4.67 In accordance with the Common Approaches, where a transaction involves 

EFIC reinsuring another OECD export credit agency (ECA), EFIC may rely on the 

disclosure undertaken by that ECA. According to its procedure policy, EFIC declines 

transactions if it determines that the environmental and/or social impacts do not satisfy 

relevant benchmarks. The EFIC Board's approval is required for EFIC to support on 

its Commercial Account a transaction associated with a Category A project located 

outside Australia. 

4.68 The screening, classification, evaluation and disclosure process for 

transactions undertaken on the Australian Government's National Interest Account is 

the same as for transactions on EFIC’s Commercial Account. 

Audit of policy 

4.69 Mr Parsons explained that EFIC's environmental and social policy and 

protocols contain a commitment to engage an independent environmental and social 

expert every two years to audit how EFIC has applied and used its policy. The audit 

reports are provided to EFIC's Board and to the public.
84

 

4.70 EFIC underwent its first audit in 2012, which was published in December and 

is available on EFIC's website. According to Mr Parsons, the audit found that EFIC 
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had 'applied the policy and procedure appropriately'.
85

 He explained that the audit 

team had access to all EFIC's projects and all its files. The audit report concluded that: 

Based on our reasonable assurance procedures…the environmental and 

social review of transactions and, where relevant, their associated projects 

completed by EFIC, between 17 February 2011 and 16 August 2012, is 

properly completed and presented fairly, in all material respects, in 

accordance with the requirements the EFIC Policy for environmental and 

social review of transactions and the EFIC Procedure for environmental 

and social review of transactions.
86

 

4.71 The committee notes, however, that the audit contained a number of 

suggestions. For example, it recommended: 

…where EFIC considers the IFC Performance Standards do not provide 

adequate guidance and additional review measures are warranted, an 

appropriate standard for assessment of the project is selected as best 

practice and to provide an objective and transparent basis for the review.
87

 

4.72 In this instance, the audit identified transactions involving live animal exports 

where in its opinion the IFC Performance Standards did not address some risk issues. 

The audit recorded that EFIC provided oral and written advice that, in such cases, 

additional review measures were implemented.
88

  

4.73 Another suggestion stemmed from the audit's findings regarding the initial 

screening and evaluation process and the classification decision, which then informs 

the environmental and social evaluation. It found that this process did not record: 

 the primary reason for classification of a transaction as Category A or B for a 

project; or  

 some potential environmental and/or social impact for a non-project; or  

 the primary reason for classifying a project as Category C; or  

 a non-project as no potential environment and/or social impact.
89
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4.74 While the audit suggested that EFIC update its process to document the 

primary reason for its classifications, it noted that EFIC had made an amendment to its 

checklist and commenced its response to the audit's recommendation.
90

  

Multi-stakeholder forum 

4.75 The development of EFIC's policy and procedure had external input from civil 

society organisations, particularly through the external independent audit.
91

 A number 

of submitters are members of EFIC's multi-stakeholder forum—Jubilee Australia, 

Oxfam and CAER. The EFIC Multi-Stakeholder Forum is a formal process that 

facilitates dialogue between EFIC and civil society organisations on matters related to 

upholding best-practice environmental and social standards in EFIC-supported 

transactions.
92

 

4.76 Mr Parsons told the committee that the forum grew out of the consultation 

EFIC had when it was reviewing its policy. He explained that at that time EFIC and 

the Civil Society Organisations (CSOs) decided that the process was working well and 

they should consult more frequently on a more formal basis. Consequently, they 

decided to hold the forum every six months and have since held three.
93

 

4.77 The committee strongly supports the multi-stakeholder forum and the 

constructive work that can come out of consultation with civil society organisations. 

For example Jubilee Australia was involved in lengthy discussions in consultation 

with EFIC which led to the EFIC posting on its website the environmental and social 

policies and procedures that it applies in the assessment of potential transactions.
94

 

Grievance mechanisms and OECD peer review 

4.78 EFIC drew the committee's attention to other measures that subject its 

activities to improved scrutiny and accountability. For example, in 2012 EFIC 

introduced a grievance mechanism, formulated in consultation with civil society 

organisations, to complement its existing feedback channels. This measure allows 'any 

party concerned about, affected, or likely to be affected, by EFIC's activities, 

including a project supported by an EFIC transaction,' to use this procedure to register 

their concerns with EFIC. EFIC also informed the committee that, as a participant to 

the OECD Common Approaches, EFIC is subject to peer review.
95

 It explained further 

that the OECD Export Credit Group monitors the measures its members take to meet 

                                              

90  Netbalance, Audit of EFIC's application of its Policy and Procedure for environmental and 

social review of transactions, Export Finance and Insurance Corporation, Report, 

29 October 2012, p. 16. 

91  Committee Hansard, 17 May 2013, p. 16. 

92  See also submissions from Oxfam and Corporate Analysis Enhanced Responsibility. 

93  Committee Hansard, 17 May 2013, p. 16. 

94  Committee Hansard, 17 May 2013, p. 2. 

95  EFIC, written response to evidence given during public hearing, 17 May 2013.  



 43 

 

their commitments by undertaking surveys with the results published on the OECD 

website.
96

   

Need for legislative amendment 

4.79 All witnesses recognised the importance of EFIC complying with robust 

environmental and social standards. Indeed, they were strong advocates for 

transparency and accountability when it came to EFIC's assessment of projects for 

environmental and social risks. The committee heard, however, two distinct 

arguments on the need for legislative change to ensure that EFIC complies with 

Australia's international obligations. The key difference between witnesses was that 

those seeking amendments wanted guarantees written into the legislation—they 

wanted EFIC to be under statutory requirements.  

4.80 Ms Polce, Australia Jubilee, noted that the EFIC Act and the bill contain no 

guidance for assessing transactions risk, including environmental and social risk, 

though these are currently noted in the Minister for Trade and Competitiveness's 

Statement of Expectations.
97

 She argued that the instruments themselves provide no 

guarantee of compliance or due process for stakeholders. She explained that currently 

the Statement of Expectations was vulnerable to the political whims and will of the 

day: that it provided no guarantee because it could be 'withdrawn and replaced at will': 

They are subject to change by EFIC and the minister and there are no 

safeguards to ensure EFIC complies with them, including the international 

standards they reference.
98

  

4.81 For this reason, Jubilee Australia, with the support of six other civil society 

organisations, argued that the reforms needed to be codified in law rather than just 

embodied in a renewed statement of expectations.
99

  

4.82 Ms Polce explained further that the guarantee of transparency and the ability 

to hold EFIC to account was missing from the legislation and needed to be codified in 

the EFIC Act. Jubilee Australia, and the numerous submissions supporting its 

recommendations, would like to see these requirements appear in the EFIC Act. They 

wanted transparency, public participation and accountability to be guaranteed by 

legislation.
 100

 

4.83 DFAT and EFIC argued that legislative guarantees were unnecessary. Their 

representatives referred to the international obligations that EFIC observes, including 

IFC's performance standards described as best practice; the Minister for Trade and 

Competitiveness's Statement of Expectations; EFIC's environmental and social policy 

which is a public document; the two yearly independent audit of the policy which is 

also made public; and EFIC's multi-stakeholder forum. Indeed, all indications from 
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the independent audit report support the contention that EFIC is aware of the 

importance of adhering to international environmental and social standards and is 

willing to improve its procedures to ensure such compliance. 

 



  

 

Chapter 5 

Conclusion 

5.1 The bill is intended to give effect to the Government's commitment to assist 

exporters, particularly SMEs to overcome the financial barriers they may face when 

seeking to engage in the international economy. No evidence came before the 

committee that raised concerns about the provisions in the bill. Some witnesses, 

however, took the opportunity to express their views on what they regarded as 

omissions from the proposed legislation, particularly in respect of EFIC's 

environmental and social obligations. 

5.2 Seven organisations were seeking to strengthen, improve and give greater 

certainty and transparency to EFIC's transactions including its assessments of projects. 

In this regard, the committee notes that EFIC already has measures in place to ensure 

that it complies with Australia's international obligations relating to the environment 

and human rights.  

5.3 Even so, the committee is of the view that there is scope for further 

improvement in the areas of transparency and accountability. It suggests that the 

Government consider appropriate measures to open up EFIC to greater parliamentary 

and public scrutiny. For example, further consideration could be given to whether the 

current scope of the FOI exemption is absolutely necessary, and how to improve 

disclosure on decision-making and assessments associated with national interest 

transactions. 

5.4 The committee is of the view that the Minister for Trade and 

Competitiveness's Statement of Expectation could be more explicit on the standards 

and guidelines that EFIC is to observe. For example, the government's response to the 

Productivity Commission's report named: 

 World Bank's International Finance Corporation Performance Standards; 

 OECD Guidelines on Multinational Enterprises; 

 United Nations Guiding Principles for Business and Human Rights;  

 Equator Principles; and  

 OECD Common Approaches.
1
 

5.5 At the very minimum, the committee proposes that the Minister consider 

including the key standards and guidelines as listed above in the Minister's Statement 

of Expectation. The Government may also consider including them in paragraph 

8(2)(iii) of the Act as an indicative list. The committee also suggests that the Minister 

consider including in the Statement of Expectation that EFIC would ensure that an 

independent audit of its implementation of the environmental and social policy is 
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conducted by independent and recognised experts in the field every two years and the 

audit report is made public. 

5.6 Otherwise, the committee encourages EFIC to continue its endeavours to give 

greater transparency to its decision-making and to be more accountable to parliament 

and the public in relation to its compliance with Australia's international obligations. It 

strongly supports the multi-stakeholder forum; the independent audit of EFIC's 

environmental and social policy; its adoption of the Equator Principles and 

membership of IFC.  

Recommendation 1 

5.7 The committee recommends that, as recommended by the Productivity 

Commission,
2
 the government make provision for an independent review of 

EFIC's performance to be conducted three years after the bill has been passed. 

Recommendation 2 

5.8 The committee recommends that the bill be passed. 

 

 

 

 

 

Senator the Hon Ursula Stephens 

Chair 

Senate Foreign Affairs, Defence and Trade Legislation Committee 

                                              

2  Productivity Commission Inquiry Report, Australia's Export Credit Arrangements, No. 58, 

31 May 2012, p. 43, Recommendation 10.7. 



  

 

Additional Comments by Senator Lee Rhiannon 

Australian Greens Senator for New South Wales 

Introduction 

1.1 The Australian Greens referred the Export Finance and Insurance 

Corporation Amendment (New Mandate and Other Measures) Bill 2013 to the Senate 

Foreign Affairs, Defence and Trade Legislation Committee because we were 

concerned that the Bill in its current form does not put in place sufficient transparency 

and public participation mechanisms for Export Finance and Insurance Corporation 

(EFIC) decisions or provide enough accountability to ensure EFIC adheres to robust 

human rights and environmental standards. 

1.2 The decisions and processes of EFIC are rarely in the public spotlight or 

subject to reform, despite the fact that EFIC is responsible for lending significant 

amounts of public money, and to this end the Australian Greens are grateful that this 

inquiry has shone a spotlight on EFIC. 

1.3 EFIC has a troubling record of approving financing arrangements for 

controversial projects that have risen to the public's attention because of serious 

environmental and human rights concerns. These include EFIC's support for 

ExxonMobil's liquefied natural gas (LNG) project in the Southern Highlands of PNG, 

as well as the Ok Tedi and Porgera mines in the 1980s and 1990s. The Australian 

Greens are particularly interested in focusing our additional comments on improving 

EFIC's processes and transparency as they relate to 'Category A' projects approved by 

EFIC that are often large-scale extractive industry projects. 

1.4 The Australian Greens thank the Committee Secretariat, participating 

Senators and in particular the community organisations that made submissions to this 

inquiry. It is important to note that, excluding submissions from government 

departments, seven of the eight remaining submissions came from community 

organisations concerned that the EFIC Amendment (New Mandate and Other 

Measures) Bill 2013 did not go far enough to ensure transparency, accountability and 

adherence with international standards on human rights and the environment. 

1.5 In light of the consistency of recommendations from the public submissions 

and the strength of the evidence given at the public hearing, the Australian Greens are 

surprised that the Committee's Report does not take up any of the recommendations in 

these submissions. Accordingly the Australian Greens submit additional 

recommendations in these comments. 

1.6 This EFIC Amendment (New Mandate and Other Measures) Bill 2013 

implements the government's response to the Productivity Commission's Report on 

Australia's Export Credit Arrangements, released on 26 June 2012. The Australian 

Greens would like to note that it is disappointing that the government did not take up 

more of the Productivity Commission's recommendations in this bill. For example, 

recommendation 10.1 (a) of the Productivity Commission report which urges EFIC to 
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cease providing financial services for transactions that are not based on an export 

contract, including for resource projects located in Australia. 

1.7 It is also concerning that during this Inquiry it appears that EFIC moved to 

grant finance to Rio Tinto's controversial Oyu Tolgoi mine in Mongolia. The approval 

of finance for this mine arguably goes against at least the spirit of the EFIC 

Amendment (New Mandate and Other Measures) Bill 2013, which seeks to reorient 

EFIC's focus to small and medium enterprises. The Australian Greens are concerned 

that approving Oyu Tolgoi was pre-emptive of this bill's passage and that EFIC should 

have waited until this bill, and any amendments, passed both houses of parliament.    

Recommendations 

1.8 EFIC's decision making as it relates to projects which are backed by public 

money must be subject to adequate transparency and accountability requirements.  As 

such the Australian Greens support the inclusion of the following recommendations.  

Recommendations 1 to 4 below largely pick up on recommendations from the 

Productivity Commission report and seek to improve transparency and accountability.   

Recommendation 1: That EFIC's exemption from Freedom of Information 

legislation be removed and EFIC be made subject to the general provisions of the 

Freedom of Information Act 

1.9 This was recommendation 9.8 of the Productivity Commission Report and it 

was reiterated in seven of the submissions to this Inquiry. The Australian Greens 

believe there is no justification for EFIC to have a blanket exemption from Freedom 

of Information laws. There are sufficient protections in the EFIC Act to cover, for 

example, commercial in confidence concerns. It is also worth noting that exempting 

an export credit agency from freedom of information requirements is out of step with 

standards in other countries and the UN Guiding Principles on Business and Human 

Rights.  

Recommendation 2: That EFIC's exemption from the provisions of the 

Environment Protection and Biodiversity Conservation (EPBC) Act be removed. 

1.10 The Australian Greens cannot see a justification for allowing this exemption 

to continue. It is out of step with requirements placed on export credit agencies in 

other countries such as Canada and the United States.  

Recommendation 3: That the bill impose a statutory requirement for Category A 

and National Interest funding proposals on EFIC to: 

 disclose proposals under consideration 

 solicit public comment 

 disclose public submissions and  

 disclose, prior to approval, EFIC's assessments and benchmarking of the 

environmental and human rights impacts.   
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1.11 The Australian Greens are concerned that EFIC's approval of Category A and 

National Interest funding proposals are not sufficiently transparent or open to public 

participation. This recommendation is codified in the UN Guiding Principles on 

Business and Human Rights and similar processes are in place for export credit 

agencies in Canada and the United States.  

Recommendation 4: That the bill require that the Minister release a National 

Interest Statement to be tabled in parliament for all Ministerial Directions for 

transaction on the National Interest Account  

1.12 This echoes recommendation 9.5 of the Productivity Commission's Report. It 

refers to a situation where the Minister for Trade directs EFIC to arrange funding "in 

the national interest." There is currently no requirement for the Minister to justify how 

the decision is in the national interest and therefore no transparency for the public – or 

the parliament – to enable scrutiny of the Minister's discretion.  

Recommendation 5: That EFIC be required to undertake a carbon audit of all 

project proposals and that the bill articulate that a specific climate change criteria 

for approving projects that is consistent with Australia's domestic and international 

commitments on reducing greenhouse gas emissions, including the United Nations 

Framework Convention on Climate Change (UNFCCC) and has the objective of 

stabilising greenhouse gas concentrations in the atmosphere at a level that would  

prevent dangerous anthropogenic interference with the climate system.   

1.13 The Australian Greens believe that EFIC should not be financing projects 

which will contribute to dangerous climate change, both at home and abroad. This 

recommendation will assist the government to meet its policy commitment to 

reduce greenhouse gas emissions by 80 per cent by 2050. The International Energy 

Agency has warned that two-thirds of known fossil fuel reserves must be kept in the 

ground for the planet is to avoid two degrees of warming. Nicholas Stern from the 

London School of Economics, has found that the gearing of the finance system 

towards fossil fuel projects will trigger the next financial crisis. Australia has signed 

up to the G20 commitment to phase out fossil fuel subsidies and this should also 

extend to coal gas and oil projects that EFIC finances.  

Recommendation 6: That the bill articulate which international human rights and 

environmental obligations that EFIC is required to comply with.  

1.14 The Australian Greens can identify no justification for EFIC to be immune 

from similar obligations that apply to other public agencies as they relate to human 

rights and the environment. 
 

 
 

Senator Lee Rhiannon 

Australian Greens 
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Submission of the Department of Foreign Affairs and Trade to the Inquiry 
into the provisions of the Export Finance and Insurance Corporation 

Amendment (New Mandate and Other Measures) Bill2013 by the Senate 
Foreign Affairs, Defence and Trade Committee 

Introduction 

In September 2011, the Government commissioned the Productivity Commission 
(PC) to review Australia's export credit arrangements. The Export Finance and 
Insurance Corporation Amendment Bill2013 (the Bill) is the culmination of that 
review process. 

In its response to the PC review in January 2013, the Government agreed that some 
adjustments should be made to the mandate, powers and governance and financial 
arrangements of the Export Finance and Insurance Corporation. A number of those 
changes require amendments to the Export Finance and Insurance Corporation Act 
1991, which is why this Bill is being introduced. . 

The Export Finance and Insurance Corporation 

The Export Finance and Insurance Corporation (EFIC) was established by the Export 
Finance and Insurance Corporation Act 1991 (the 'EFIC Act') to act as Australia's 
export credit agency. It is a self-funding statutory authority under the Commonwealth 
Authorities and Companies Act1997 (the 'CAC Act'). EFIC exists to supportthe 
growth of Australian businesses internationally. It does this by providing financial 
solutions, risk management options and professional advice when the private market 
is unable or unwilling to do so. 

. . . 
EFIC operates in the market gap, where the credit and insurance sectors are not able 
or are unwilling to provide credit and insurance services to financially viable 
Australian export transactions or overseas projects. It should not compete with 
commercial sector providers. 

The EFIC Act charges EFIC with four key functions: 

• to facilitate and encourage Australian export trade by providing insurance and 
financial services and products to persons involved directly or indirectly in 
export trade; 

• to encourage banks and other financial institutions in Australia to finance or 
assist in financing exports; 

• to manage the Australian Government's aid-supported mixed credit program; 
and 

• to provide information and advice regarding insurance and financial 
arrangements to support Australian exporters. 

EFIC provides financial support to exporters on one of two accounts: the Commercial 
Account (CA) and the National Interest Account (NIA). TheCA operates on a 
commercial basis; with EPIC's Board determining whether or not to support 
particular transactions. The NIA is managed by EFIC on behalf of the Australian 



Government. Decisions about transactions on the NIA are made by Government and 
then managed by EFIC. If EFIC is unwilling or unable to provide support to a 
proposal on its Commercial Account, it may refer the proposal to the Minister for 
Trade for possible inclusion on the National Interest Account. The Minister must be 
satisfied that a transaction is in the national interest before approval can be granted for 
the transaCtion to be supported on the NIA. As at 30 June2012, EFIC had CA 
exposures of$1.41 billion, the largest proportion (35.4 per cent) ofwhich was to the 
Australia/Pacific region, and NIA exposures of $692.9 million, the largest proportion 
(61.3 per cent) of which was to Indonesia. 

The EFIC Board currently consists of nine members, including a government 
member, the Secretary of the Department of Foreign Affairs and Trade. All Board 
members, apart from the Managing Director, are appointed by the Trade Minister. 
The Managing Director is appointed by the Board. The majority of members have 
private sector experience in the finance or related fields. For example, the current 
Chairman of the Board, Nr Andrew Mohl, is a former CEO of AMP Limited. 

EFIC was established in its original form in 1957 as the Export Payments Insurance 
Corporation, to 'provide Insurance against certain Risks arising out of Trade not 
normally insured with Commercial Insurers'. The activities and international 
obligations of export credit agencies (ECAs) in Australia and internationally, as well 
as the trade financing role of multilateral development banks, have undergone 
considerable transformation since government export credit arrangements were 
established. ECAs now offer a wide range of products including bonds, various types 
of guarantees, political risk insurance and in some cases direct loans. Most OECD 
member countries, including Australia, are participants in the OECD Arrangement on 
Officially Supported Export Credits, a framework for the orderly use of officially 
supported export credits that seeks to foster a level playing field. 

The Productivity Commission Inquiry 

In September 2011, the Government directed the PC to undertake a review of 
Australia's export arrangements. This was in line with a recommendation from the 
previous review ofEFIC, undertaken by the Department of Foreign Affairs and Trade 
in 2006, which proposed that EFIC be reviewed by an independent consultant in 
around four years' time. 

Inquiry terms of reference 

The PC was asked to: review the rationale for government involvement in the 
provision of export finance, insurance and other financial services; assess the 
management by EFIC of its functions under the EFIC Act; review EPIC's pricing and 
service arrangements and assess their impact on incentives for Australian exporters to 
access private sector providers of export finance and insurance products; and review 
EPIC's exemption from competitive neutrality policy. 

Consultation process and submissions received 

The PC's review involved a thorough public consultation proc.ess. Interested parties 
and the public had the opportunity to provide written submissions and feedback on an 



issues paper and a.draft report. A total of 116 written submissions were received by 
the PC, 27 initial submissions and 89 in response to the draft report. Public hearings 
were held in Sydney, Canberra, and Perth. 

Most public submissions were supportive ofEFIC's management and role, although 
some questioned EFICs involvement in large onshore projects. The banks were 
supportive ofEFIC's so-called 'market gap' mandate whereby EFIC constrains its 
activities to parts of the market in which the private sect.or is unable or unwilling to 
operate. They said EFIC was commercial in its price setting and complemented rather 
than 'crowded out' private sector operators. 

In our submission to the inquiry, DFAT noted that most of Australia's trading partners 
have gove:mment supported ECAs and EFIC may help level the playing field for 
Australian exporters. We said EFIC sits in the middle ofthe global spectrum of 
private to fully public ECA institutional arrangements and is conservative in terms of 
its risk appetite. We made the point that the controls governing EFIC's operations 
were designed to ensure that EFIC was not competing with the private sector. 

In its written submission on the draft PC report, EFIC raised concerns about all but 
two draft recommendations. EFIC was particularly concerned about the suggestion 
that it focus on supporting small and medium-sized enterprises (SMEs) while also 
being required to earn a rate of return comparable to an Australian bank. EFIC argued 
that such a narrow focus would make it unprofitable. EFIC also opposed the 
recommendation to stop supporting domestic resource projects and argued that large 
projects were increasingly reliant on finance from export credit agencies (ECAs) and 
that EFIC helped to 'crowd in' other ECAs and private investors. 

Final PC Report and its recommendations 

The PC's final Inquiry Report was provided to the Government on 31 May and tabled 
in Parliament on 26 June 2012. 

The PC's report, which focused on EFIC's Commercial Account operations, 
recommended a significant reorientation ofEFIC's Commercial Account mandate to 
address market failures resulting from inadequate information for SMEs seeking 
export finance. It argued that the market gap mandate lacked rigour and distorted the 
allocation of resources within the economy. It said a market failure test was more 
appropriate. Market gap is a broader concept than market failure as market gap 
includes transactions that cannot attract private sector support for sound commercial 
reasons, whereas market failure occurs when transactions that are commercially 
viable do not take place, or do not take place efficiently, because of inadequate 
inforrilation. The PC argued that Government intervention in export finance markets 
should be targeted at failures in those markets that impede otherwise commercially 
viable export transactions and generate a net economic benefit. 

The PC found that EFIC did not always price its facilities to fully cover costs. It 
recommended that EFIC be required to apply competitive neutrality principles (ie, pay 
fees and charges to remove any net competitive advantage it may have over potential 
competitors) and the Minister's Statement of Expectations require EFIC to price its 
facilities to cover the full cost of provision and to earn an appropriately benchmarked 
rate of return. The PC recommended EFIC restrict its products to guarantees and 
bonds, only provide support for transactions based on an export contract and cease 



support for domestic resource projects, related infrastructure and suppliers of goods 
and services to those projects. There were also a number of recommendations around 
transparency and governance, including the removal of the government member from 
the EFIC Board. 

Development of the Government's response 

In the second half of2012, DFAT chaired an inter-departmental committee process 
(IDC) to formulate a whole-of-government response to the PC's report. Central 
agencies (Treasury, Finance and Prime Minister and Cabinet) participated in the 
process along with others including the Department of Industry and Innovation, the 
Department of Resources, Energyand Tourism, the Department of Infrastructure and 
Transport, the Department of Regional Development, Austrade, and the Department 
of Defence. EFIC was invited to participate in several IDC meetings to provide a 
commercial perspective and to ensure the Government response would be workable 
for EFIC. The committee also took into account views of industry when considering 
the PC's recommendations. 

The Government response (Australian Government Response to the Productivity 
Commission Review Australia's Export Credit Arrangements - Australian 
Government Department of Foreign Affairs and Trade) agrees or agrees in part with 
16 of the PC's recommendations and notes the remaining six. The Government's 
response to the PC Review introduces an overarching market failure test for EFIC's 
Commercial Account operations, which is broadly consistent with the PC's key 
finding that the only potential rationale for government involvement in export finance 
through EFIC is information-related market failure. The Government response is 
intended to reorient EFICs operations on the Commercial Account towards supporting 
commercially viable export-focused SMEs seeking to access export finance. 

The response allows for EFIC to continue to provide a full range of products 
(guarantees, insurance, reinsurance, bonds and loans) according to the ·existing 
eligibility criteria in the EFIC Act.. It does not preclude EFIC from supporting non
SMEs, provided a market failure can be dearly demonstrated and stricter reporting 
requirements are met. It agrees to apply competitive neutrality disciplines to EFIC 
through a tax-equivalent payment and a debt neutrality charge. It also allows EFIC to 
continue to provide support to firms/SMEs in the domestic supply chain for export
focused projects provided they are 'integral to' export contracts and that the market 
failure criteria are satisfied. EFIC's guarantee powers are to be·expanded to allow it 
to support offshore subsidiaries of Australian business seeking to establish or 
participate in global supply chains subjectto a 'no net job loss' test and demonstrated 
support for Australian export trade. 

The Bill 

The Bill implements those parts of the Government's response to the PC Review of 
Australia's Export Credit Arrangements that require legislative amendments to bring 
them into effect. These are summarised below. 

This Bill will introduce a new mandate for EFIC under Item 7. This will only allow 
EFIC to provide insurance and other financial services or products on its Commercial 



· Account where a market failure exists, making it unlikely the products or services 
would be provided by the private sector. Furthermore, Item 13 of the Bill will require 
EFIC to focus on providing its products and services to SMEs. The Bill does not limit 
EFIC to supporting SMEs only, but rather obliges EFIC to focus more of its resources 
on SMEs. 

The term 'market failure' will be defined through a legislative instrument. This will 
allow the definition to be adjusted if necessary over time to respond to changing 
international financial practices and market characteristics. 

SMEs will be defined (under item 6) with reference to legislative instruments to be 
made by the Minister. The legislative instruments will set thresholds for the revenue 
value and number of employees to satisfy the SME definition. The thresholds for 
SMEs can be adjusted to ensure the definition continues over time to capture 
exporters most likely to face information-relatedmarket failures. 

Items 22-24 provide that EPIC's activities on the Commercial Account should comply 
with competitive neutrality arrangements, requiring EFIC to pay a tax-equivalent 
payment and a debt neutrality charge. This will ensure that EFIC does not have a net 
competitive advantage over potential competitors. The EFIC Act currently provides 
for EFIC to pay titx-equivalent payments and a debt neutrality charge 'in respect of 
short-term insurance', following amendments made to the EFIC Act in 2000. In 2003 
the Government determined that there was sufficient capacity in the private market to 
meet exporters needs and EFIC divested its short-term insurance business and has not 
offered short-term insurance products since then. Therefore, the introduction of 
competitive neutrality for EPIC's current operations requires simple amendments to 
Sections 61A, 62A and 63A to remove the reference to 'short-term insurance'. This 
will allow the Minister, in consultation with other relevant ministers, to determine an 

· appropriate tax-equivalent payment and debt neutrality charge or guarantee fee for 
EFIC to pay to achieve competitive neutrality in its current operations. While the PC 
did not recommend a guarantee fee, we recognised that a guarantee fee is an 
alternative to a debt neutrality charge and an option the Government may want to 
exercise if it is simpler or more efficient for EFIC to pay than a debt neutrality charge. 

The Government also agreed to recommendation 9.1, to amend the EFIC Act to 
exclude Australian Public Service personnel from the EFIC Board. Items 14-21 of the 
Bill remove all references to a government member on the Board of EFIC. The Bill 
also includes adjustments to the minimum and maximum number of Board members 
specified under the EFICAct to ensure that, once the government member is removed 
from the Board, the overall number of Board members allowed under the EFIC Act 
remains unchanged. 

The Government did not agree to recommendation 10.1(a), for EFIC to cease 
providing financial services for transactions that are not based on an export contract. 
However, it did decide in its response to the PC Review to ensure that, where EFIC 
provides tender guarantees or performance guarantees under section 19 to transactions 
that are not based on an export contract, they must be 'integral to' an export contract 
or an eligible export transaction. Currently the EFIC Act only requires that they be 
'associated with' an eligible export transaction. Therefore, the amendments at item 



12 will allow EFIC to support suppliers in domestic supply chains for major export 
projects where those suppliers are integral to the export project. 

The Government agreed to a limited expansion ofEFIC's guarantee powers to allow 
EFIC to be more flexible in meeting the needs of Australian businesses in global 
value chains. Therefore, item 9 ofthe Bill allows EFIC to provide a guarantee to a 
foreign subsidiary of an SME carrying on business in Australia. Currently, EFIC can 
only provide support to the Australian based parent company and cannot deal directly 
with the foreign subsidiary. This limited expansion of powers is further limited by the 
caveats set out in item 10 of the Bill. Specifically, EFIC's ability to provide a 
guarantee to a foreign subsidiary is only possible if the SME parent in Australia 
certifies that the guarantee will not result in a net reduction in the immber of 
employees of the SME in Australia. Furthermore, through the new definition of 
'Australian export trade' at item 5, EFIC can only provide a guarantee for a loan to 
finance an increase in exports, access to new markets or an increase in dividend flows 
to Australia. 
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GOVERNMENT RESPONSE 

Productivity Commission Review Australia’s Export Credit 

Arrangements 

 

The Export Finance and Insurance Corporation’s mandate and scope 

of operations 
 

The Government considers that the Export Finance and Insurance Corporation (EFIC) 

plays an important role in facilitating exports and it has performed this role very well, 

but that some adjustment of its mandate and powers is necessary in light of the 

changing international environment and resulting challenges to the Australian 

economy and exporters. The Government is committed to assisting exporters, 

particularly small and medium-sized enterprises (SMEs), overcome the financial 

barriers they may confront when seeking to engage in the international economy.  To 

help achieve this objective the EFIC mandate will be refocused towards addressing 

credit market failures (particularly failures relating to inadequate information) that 

may impede Australian exporters.  In particular, EFIC’s operations on the 

Commercial Account will be focused on: 

 SMEs with annual turnover of less than $100 million or fewer than 100 FTE 

employees; and 

 non-SMEs undertaking transactions in emerging and frontier markets (where 

information-related market failures are most likely to affect larger exporters). 

 

The Export Finance and Insurance Corporation Act 1991 (the Act) will be amended 

to better align EFIC’s operations with the revised policy mandate, including to: 

 specify that EFIC is to facilitate and encourage Australian export trade 

(including through global value chains) by addressing information-related 

market failures that may impede commercially viable export transactions; and 

 to do this through the provision on the Commercial Account of insurance 

and financial services and products to persons involved directly or, in 

some cases indirectly, in such trade; 

 specify that EFIC’s operations on the Commercial Account should be focused 

on, but not limited to, supporting export-focused SMEs, particularly SMEs 

seeking to engage in global value chains; 

 tighten the definition of ‘Australian export trade’ to cover transactions resulting 

in an increase in exports from Australia, access to new markets for Australian 

exports or dividend flows from overseas or other benefit as specified in 

regulation; 

 remove Australian Public Service personnel (the DFAT Secretary) from the 

EFIC Board; 

 ensure that the provision of tender guarantees and performance bonds by EFIC 

for contracts associated with an export contract or eligible export transaction 

require the contract to be an integral part of such a transaction or contract;  

 require the Trade Minister to prescribe through regulation the detailed scope of 

EFIC’s operations, including: 



 the definition of an SME (annual turnover of less than $100 million or 

fewer than 100 FTE employees); and 

 a new market failure test. 

 

The market failure test will replace assessments based on the ‘market gap’.  The test 

would specify that EFIC support for exporters (on the basis of export contracts, 

eligible export transactions or Australian export trade) should be based on evidence 

of: 

 inadequate information about the credit risk and standing of an Australian 

exporter (or SMEs ‘integral’ to the domestic supply chain for export-focused 

projects), foreign buyer or the foreign buyer’s bank, which has resulted in 

private financial providers employing rigid generalised rules and not forming an 

assessment on the merits of the transaction; 

 inadequate information about the value of some tradeable capital goods or the 

existence of liquid secondary markets for these goods, which has resulted in 

private sector financial providers refusing to provide services for transactions 

involving such goods; or 

 inadequate information about the risk associated with emerging and frontier 

country export markets or emerging and frontier country outward investment 

destinations, which has resulted in private sector financial providers refusing to 

provide products or services for transactions in those markets. 

 

EFIC may continue to provide the financial products currently prescribed in the Act 

(which are linked to the eligibility criteria in the Act).  The provision of loans and 

insurance by EFIC may continue to be appropriate in some circumstances where the 

provision of a guarantee is not sufficient to attract the private sector to support the 

transaction, particularly where long tenors are involved. 

 

The Trade Minister’s Statement of Expectations (SOE) of EFIC, which will be issued 

annually, will outline EFIC’s revised policy mandate.  Additional changes will be 

made to the SOE to ensure that EFIC’s operations align with the revised policy 

mandate, including:  

 specifying that the EFIC Board must outline to the Trade Minister through 

quarterly progress reports evidence of information-related market failure as the 

basis for EFIC’s support for particular transactions (with more detailed analysis 

for non-SME transactions);  

 outlining the Trade Minister’s expectations about the nature of contracts that are 

an integral part of the domestic supply chain for export-focused projects and 

thereby eligible for EFIC support; 

 requiring non-SMEs involved in domestic export-focused projects to have an 

Australian Industry Participation Plan (AIPP) in place to be eligible for EFIC 

assistance; 

 outlining the Trade Minister’s expectation that a limit of three facilities per 

client should normally apply to EFIC’s future operations on the Commercial 

Account and that where EFIC exceeds the limit some justification should be 

provided to the Board and Trade Minister (through the quarterly reports); 



 noting that the Trade Minister expects the use of a market failure test to result in 

a reduced level of EFIC support for non-SMEs involved in domestic 

export-focused projects, but continued support for non-SMEs exporting to, and 

investing in, emerging and frontier markets; and 

 noting that EFIC’s support should not be based on temporary imbalances in the 

demand for, and supply of, capital where balance is typically restored in the 

short run through changes in the market price or on meeting the credit 

preferences of a firm’s owners. 

 

EFIC’s pricing arrangements 

 
The pricing of EFIC’s products should reflect their full expected economic costs.  

This is central to EFIC meeting its policy objective of helping commercially viable 

exporters overcome financial barriers (resulting from information-related market 

failures) while also encouraging private sector participation. 

 

Given the sensitivity of economic profit (and pricing) to EFIC’s methodology for 

pricing risk, EFIC could benchmark how actual rates of default for its facilities 

compare to expected losses.  This could also help to determine if EFIC is evaluating 

risk appropriately and meeting its policy objectives.  The EFIC Board will give 

consideration to implementing the Commission’s recommendation to review its risk 

score assessment process. 

 

The objective of competitive neutrality (CN) policy is to ensure that significant 

government businesses do not have a net competitive advantage over other businesses 

(or potential competitors) simply by virtue of their government ownership. 

 

Given that EFIC is required to provide assistance to commercially viable exporters 

(albeit exporters affected by information-related market failures) without CN EFIC’s 

activities may discourage market entry by potential competitors or the provision of 

more marginal financial products. To ensure that EFIC does not have a commercial 

advantage over potential providers of export finance and export insurance and that 

EFIC does not use its government-granted guarantee to borrow excessively, the 

Government will amend the Act to remove EFIC’s current exemption from CN 

principles.  EFIC will be required to pay a tax-equivalent charge and debt neutrality 

fee. 

 

EFIC’s governance and risk management 
 

Sound governance arrangements and procedures are central to the effective 

management of public sector organisations and can also help to ensure that an 

agency’s public policy goals are achieved efficiently and effectively.   

 

Improved clarification of EFIC’s objective (based on a market failure test) would 

improve EFIC’s internal and external governance, and would better enable the Trade 

Minister to evaluate EFIC’s performance.  The Government will also implement a 

number of measures to enhance EFIC’s external governance framework, including: 

 tabling EFIC’s Corporate Plan in the Parliament; 



 removing Australian Public Service personnel (the DFAT Secretary) from the 

EFIC Board; and 

 requiring EFIC to provide quarterly reports to the Trade Minister against the 

Corporate Plan, including categorisation of market failures for each SME export 

transaction, and more detailed analysis of market failure for each non-SME 

export transaction. 

 

The Productivity Commission recommends enhancements in EFIC’s internal 

governance arrangements.  The Government considers decisions to create or amend 

internal prudential benchmarks, establish internal audit programs or establish 

performance management frameworks are the responsibility of the EFIC Board.   

 

The Government undertakes a detailed assessment of the risks and benefits of 

proposed transactions on the National Interest Account (NIA) and provides clear 

public explanations of the reasons for providing facilities on the NIA.  In addition, 

information on the performance of the NIA is disclosed in the Department of Foreign 

Affairs and Trade’s Portfolio Budget Statements. 

 For example, on 8 December 2009 the then Trade Minister provided a detailed 

explanation of the Government’s reasons for providing a loan on the NIA in 

support of the Liquefied Natural Gas project in Papua New Guinea. 

 

EFIC currently provides information on the facilities signed during a financial year in 

its on-line register and Annual Report.  This information includes the name of the 

firm, the facility type, the amount of the facility and the environmental category.   

 

While it may not be appropriate for EFIC to publish detailed information about 

individual transactions (i.e. price and other terms of provision), the Government 

proposes EFIC consider the costs and benefits of developing an online calculator 

(similar to the German and Danish export credit agencies) in the context of EFIC’s 

‘Navigator’ initiative.  ‘Navigator’ is an online tool to help exporters understand their 

export finance options through the various stages of exporting.  At each stage, 

‘Navigator’ identifies the financial challenges a company may face.   

 

EFIC’s capital and treasury operations 
 
The Treasury and the Department of Finance and Deregulation have commenced a 

review of the need for, and the scope of, EFIC’s treasury function to ensure that the 

size of treasury operations is commensurate with the size and product offering of the 

origination business it supports. 

 

The Act will specify that the Trade Minister can direct EFIC to pay a special dividend 

after seeking the views of the EFIC Board and the agreement of the Minister for 

Finance and the Treasurer. 

 

Environmental and social responsibility 
 

The Government considers that EFIC’s Policy and Procedure for environmental and 

social review of transactions provides a sound framework for ensuring that EFIC 



upholds best-practice environmental and social standards in the transactions it 

supports. 

 

EFIC already discloses its prospective involvement in a transaction associated with a 

project that has potentially significant adverse environmental or social impacts (a 

category A project) when the transaction is of a minimum size (SDR 10 million) and 

duration (minimum two years) and the project is located outside Australia.  That 

approach is consistent with EFIC’s international obligations and guidelines. 

 

EFIC does not disclose its potential involvement in transactions associated with 

non-projects and bonds, an approach consistent with its international obligations and 

the practices of OECD export credit agencies.  EFIC’s risk management approach for 

non-projects and bonds is to undertake an environmental and social risk evaluation 

and, where necessary, benchmark the transaction using the International Finance 

Corporation Performance Standards.  EFIC will decline transactions if it determines 

that the environmental and/or social impacts do not satisfy relevant benchmarks. 

 

EFIC makes public its support to projects located in Australia after a transaction is 

signed.  EFIC does not disclose its potential involvement in transactions associated 

with a category A project in Australia as such projects are subject to the approval 

requirements of the relevant State or Territory government and, where required, the 

Commonwealth Government.  Commonwealth and State and Territory assessment 

processes already provide for extensive public consultation on domestic projects with 

environmental consequences. 

 

EFIC incorporates Australia’s international obligations and guidelines into its 

commercial decision-making framework.  It examines human rights issues as part of 

its due diligence process.  EFIC is informed in this regard by the World Bank’s 

International Finance Corporation Performance Standards, the Organisation for 

Economic Co-operation and Development (OECD) Guidelines on Multinational 

Enterprises, the United Nations Guiding Principles for Business and Human Rights, 

the Equator Principles and the OECD Common Approaches. 

 

Limited expansion of EFIC’s guarantee powers 

In addition to its response to the Productivity Commission’s recommendations, the 

Government has also decided to provide EFIC with a limited expansion of its powers 

to provide EFIC with greater flexibility to support Australian SMEs participating in 

global value chains. The manufacturing taskforce and the Asian Century White Paper 

both emphasised the growing importance of global value chains. 

 

EFIC is currently constrained in its ability to assist SMEs in global value chains, 

which can result in sub-optimal financing structures.   

 

The Government has decided to broaden EFIC’s guarantee powers to enable it to 

provide effective assistance to subsidiaries of Australian-based SMEs that are 

incorporated in a foreign country, where: 

 the subsidiary is majority owned by an SME based in Australia; 



 the SME can demonstrate the guarantee will support ‘Australian export trade’ 

(as defined in the Act); 

 the SME meets the definition prescribed by the Minister in regulation (annual 

turnover of less than $100 million or fewer than 100 FTE employees);and 

 the SME certifies that there would be no net reduction in the number of its 

employees in Australia during the term of EFIC’s guarantee facility as a result 

of it undertaking the activity for which it seeks EFIC’s support. 

 

  



PC Recommendation Government 

response 

Recommendation 5.1 

 

The Minister should amend the Statement of 

Expectations to require EFIC to define a small and 

medium-sized enterprise as an entity, including any 
related entities, with fewer than 100 full-time 

equivalent employees or annual turnover of less than 

$50 million. 

 

Agreed in part 
 

 

Recommendation 6.1 

 

The Minister should amend the Statement of 
Expectations to require EFIC to commission an 

independent review of the process it follows to allocate 

an EFIC risk score (ERS) to a facility.  This review 

should include a comparison of the ERS of each facility 

at signing and at maturity to examine any changes 
over time.  Evaluating the forecasting accuracy of 

expected losses compared to actual losses will help 

ensure that EFIC prices risk appropriately.  EFIC 

should report the results of this review to the Minister. 

 

Noted 
 

Recommendation 6.2 

 
The Australian Government should amend the Export 

Finance and Insurance Corporation Act 1991 (the Act) 

to ensure EFIC’s activity on the Commercial Account 

complies with competitive neutrality arrangements.  

This will require EFIC to pay a tax-equivalent charge 
and a debt neutrality fee. 

 

The Minister should amend the Statement of 

Expectations to: 

 Require the pricing of EFIC’s Commercial Account 
facilities to reflect the expected full economic cost 

of provision, including the opportunity cost of 

capital, taxes paid by private sector participants 

and the benefit that EFIC obtains from the 

government guarantee. 

 Set an appropriately benchmarked rate of return 

on equity following consultation with the 

Treasurer and the Minister for Finance. 

 

 Require EFIC to identify in its annual report and 

corporate plan that part of its revenue that 

relates to not having to pay a tax-equivalent 

charge and debt neutrality fee, until the Act is 
amended to apply competitive neutrality 

Agreed in part 
 



arrangements. 

Recommendation 7.1 

 

The Minister should remove the ‘market gap’ mandate 

from the Statement of Expectations as it lacks rigour 

and does not ensure that EFIC’s activities generate a 

net benefit to the economy. 
 

Agreed 

Recommendation 8.1 

 

EFIC should revise its risk management policies to 

include a limit on exposures to particular industries. 

 

Noted 

Recommendation 8.2 

 
The Treasury and the Department of Finance and 

Deregulation should regularly review the need for, and 

the scope of, EFIC’s treasury function to ensure that 

the size of treasury operations is commensurate with 

the size and product offering of the origination 

business it supports. 
 

The first review of this type should include an 

assessment of EFIC’s capital requirements and 

dividend policy, and be completed by June 2013. 

 

Agreed in part 
 

Recommendation 8.3 

 
The Act should be amended to allow the Minister to 

direct the Board of EFIC to return capital to the 

Australian Government when the Minister determines 

that EFIC has surplus capital, after seeking the views 

of the Treasurer and the Minister for Finance. 
 

Agreed 

Recommendation 9.1 

 

Consistent with the findings of the Uhrig Review, the 
Australian Government should amend the Act to 

exclude Australian Public Service personnel from the 

EFIC Board.  Where the EFIC Board considers 

departmental advice beneficial, officials from the 

Department of Foreign Affairs and Trade should be 
invited to present to board meetings for the relevant 

agenda items and to answer questions relating to 

those items. 

 

Agreed 

Recommendation 9.2 

 

The Minister should amend the Statement of 
Expectations to require EFIC to include in its regular 

internal audit program an assessment of its 

Noted 



compliance with the operational restrictions, as set out 

in the Statement of Expectations, any relevant 

directions from the Minister, and Part 4 of the Act.  

Board papers should be sufficiently robust to ensure 

that they can be used in EFIC’s internal audit program 
to confirm that EFIC is complying with its mandate. 

 

Recommendation 9.3 

 

The Minister should table EFIC’s corporate plan in 

Parliament and, in due course, the Act should be 

amended to require this. 
 

EFIC should provide quarterly progress reports to the 

Minister against its corporate plan, including 

information about facilities on the Commercial Account 

executed during that quarter. 
 

Agreed 

Recommendation 9.4 
 

The Minister should amend the Statement of 

Expectations to require the EFIC Board to establish a 

performance management framework, based on a 

more clearly defined and rigorous objective under the 
Act, directed at market failures affecting small and 

medium-sized enterprises.  The framework should be 

developed in consultation with other Australian 

Government agencies, and use relevant performance 

benchmarks and indicators for EFIC’s business units, 

including treasury operations. 
 

EFIC should report its performance against this 

framework in its annual report and corporate plan. 

 

Noted 

Recommendation 9.5 

 

Proposed facilities with national interest objectives 
should only be considered in the context of the 

National Interest Account. 

 

The Australian Government’s assessment of National 

Interest Account facilities should include analysis of 
whether the proposal is the most cost-effective way of 

achieving intended outcomes. 

 

The Australian Government should clearly and publicly 

articulate the justification for a National Interest 
Account facility after it has been approved by the 

Minister. 

 

Information on the performance of National Interest 

Account facilities should be collated and publicly 

Agreed in part 
 



reported by the Australian Government. 

 

Recommendation 9.6 

 

The Minister should amend the Statement of 

Expectations to require EFIC to publicly disclose its 

prospective involvement in any facility with potentially 
significant environmental or social impacts.  This 

includes all category A projects, and ‘non-projects’ and 

bonds where it has been determined that there is 

potential for significant environmental and social 

impacts. 
 

Information relating to the environmental and social 

classification of projects and the reasons for their 

approval should be predictable and disclosed in the 

annual report and on EFIC’s website.  This information 
should include assessment benchmarking and 

processes, conditions of approval and consequences 

for non-compliance.  Information that is relevant to 

EFIC’s assessment of environmental and social impacts 

should be made public. 

 
EFIC should make public its involvement in supporting 

projects that are subject to environmental assessment 

in Australia. 

 

Agreed in part 
 

Recommendation 9.7 

 

The Minister, by way of a direction under the Act, 
should articulate which international obligations, 

including human rights obligations, EFIC is required to 

comply with. 

 

EFIC’s compliance with those obligations should be 
included in its internal audit program with outcomes 

publicly reported, including in EFIC’s annual report. 

 

Noted 

Recommendation 9.8 

 

The Australian Government should remove EFIC’s 

special exemption in relation to matters done under 
Parts 4 and 5 of the Act from the Freedom of 

Information Act 1982 (while retaining protection for 

Cabinet and commercial-in-confidence material). 

 

Noted 

Recommendation 10.1 

 

a) As soon as possible, the Minister should direct EFIC 
to cease providing financial services for transactions 

that are not based on an export contract as defined in 

Agreed in part 

 

Not agreed 
 

 



section 3 of the Act.  This includes resource projects 

located in Australia, and related infrastructure, and 

suppliers of goods and services to those projects. 

 

b) The Australian Government should not broaden the 
eligibility criteria under Part 4 of the Act.  Specifically, 

the Act should not be amended to allow EFIC to enter 

into loans for the export of non-capital goods. 

 

 

 

 

 

Agreed 
 

Recommendation 10.2 

 

Until it is next reviewed by an independent body, 
EFIC’s role on the Commercial Account should be 

limited to demonstrating to the private sector that 

providing export finance to newly exporting small and 

medium-sized enterprises (SMEs) can be commercially 

viable.  This demonstration role should be articulated 
in the Minister’s Statement of Expectations. 

 

EFIC should demonstrate that the provision of financial 

services to newly exporting SMEs can be done on the 

same basis as the private sector – with price covering 

the expected full economic cost of provision. 
 

Agreed in part 

 

Recommendation 10.3 

 

In respect of the Commercial Account, the Australian 

Government should make amendments to the Act to: 

(a) Reorient EFIC’s objective to addressing 

information-related market failures in financial 
markets affecting newly exporting small and medium-

sized enterprises (SMEs) seeking access to export 

finance 

 

(b) Specify that EFIC is to demonstrate to the private 
sector that providing export finance to newly exporting 

SMEs can be commercially viable 

 

(c) Clarify that assistance is only to be provided in 

respect of export contracts as currently defined in the 
Act 

 

(d) Remove references to EFIC providing support to 

persons indirectly involved in Australian export trade 

 
(e) Limit the financial products offered by EFIC to 

guarantees and bonds falling within the definition of 

‘guarantee’ under section 3 of the Act 

 

(f) Allow for the product range to include the provision 

of reinsurance cover for sovereign and country risk 

Agreed in part 

 

 

Agreed in part 
 

 

 
 

 

Noted 

 

 
 

Not agreed 

 

 

 
Not agreed 

 

 

Not agreed 

 

 
 

Noted 

 



insurance provided by the private sector in times of 

disruption in particular markets, subject to ministerial 

direction  

 

Recommendation 10.4 

 

A limit of three facilities per client should normally 
apply to EFIC’s future operations on the Commercial 

Account.  Proposals to exceed this limit should be 

subject to at least one of the two conditions below: 

 the export transaction is in an emerging export 
market or 

 the facility has been explicitly approved by the 

EFIC Board (and not by a delegate), is notified to 

the Minister and is included in EFIC’s internal 
audit program and independent review of EFIC’s 

operations. 

 

The limit of three facilities should not apply to political 

risk reinsurance facilities provided pursuant to the 
direction by the Minister. 

Agreed in part 

 

Recommendation 10.5 
 

EFIC should publish information on the facilities it 

approves on the Commercial Account within a month 

of execution, including the name of the firm, price and 

other terms of provision. 
 

Agreed in part 
 

 

Recommendation 10.6 
 

Where possible, the Minister should give effect to the 

proposed changes to EFIC’s operations through a 

ministerial direction or a revised Statement of 

Expectations, until such time as the Act can be 
amended. 

 

Agreed in part 
  



Recommendation 10.7 

 

EFIC’s performance against the more clearly defined 

and rigorous objective should be independently 

reviewed three years after a revised Statement of 
Expectations is issued by the Minister or the 

amendments to the Act have been passed by 

Parliament, whichever occurs first. 

 

This independent review should consider whether the 
rationale for government intervention remains valid, 

and whether the provision of financial services through 

EFIC is the most effective and efficient way of 

addressing any failures in financial markets that are 

impeding otherwise commercially viable export 
transactions. This review should also include 

examination of alternative arrangements for post-

approval administration of the National Interest 

Account. 

Agreed in part 
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Question on Notice from Senator Rhiannon 

Witness:  Department of Foreign Affairs and Trade 

Committee Hansard Transcript p 13 

Question 

Senator RHIANNON:  Considering the shortness of time, would you take on notice 

to supply us with what you agree with in part and what bits you do not—for example, 

6.2 you have agreed in part. Would you take it on notice for that table to tell us which 

bits you agree with and which bits you do not agree with. I am just conscious of time. 

Ms McGrath:  Yes. I guess the 'noted' is— 

Senator RHIANNON:  That you are not going to do anything? 

Ms McGrath:  No, it does not necessarily mean that. It means that we note the 

recommendation, and very often that means that we need to think about the detail of 

how we could take on board what some of the Productivity Commission has said. 

Senator RHIANNON:  If you could expand on the noted, if it is possible. 

 

Answer 

In its response to the Productivity Commission report on Australia’s export credit 

arrangements the Government agreed or agreed in part to 16 of the recommendations 

and noted the remaining six. 

Where the Government ‘agreed in part’ to a particular recommendation, this meant 

that the Government agreed with some, but not all, of what the PC had recommended.  

The following table sets out what was agreed and not agreed within the 

recommendations agreed in part: 

 

Recommendation Agreed Not agreed 

5.1 Agree to define small and 

medium sized enterprise. 

Do not agree to the thresholds 

proposed by the PC of 100 full-time 

equivalent (FTE) employees or 

annual turnover of $50 million, 

deciding instead on 100 FTE or $100 

million annual turnover. 

6.2 Agree to amend the Act to 

ensure EFIC’s activities on the 

Commercial Account 

Do not agree to set a benchmarked 

rate of return. 
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complies with competitive 

neutrality arrangements.  The 

Export Finance and Insurance 

Corporation Amendment (New 

Mandate and Other Measures) 

Bill 2013 provides for EFIC to 

pay a tax-equivalent charge 

and a debt neutrality fee to 

achieve this. 

 

Agree the Statement of 

Expectations will require 

EFIC pricing on its 

Commercial Account to reflect 

the expected full economic 

cost of provision. 

Do not agree to require EFIC to 

identify in its annual report and 

corporate plan that part of its revenue 

that relates to not paying a tax-

equivalent payment and debt 

neutrality fee, as the Bill will require 

these payments to be made. 

8.2 Agreed to Treasury and 

Finance undertaking a review 

of EFIC’s Treasury function.  

The review is currently 

underway. 

Do not agree to do such a review 

regularly. 

9.5 Agree that the Government’s 

assessment of National 

Interest Account (NIA) 

facilities should include 

detailed analysis and that this 

be done as part of the Cabinet 

process. 

 

Agree the Government should 

publicly announce any 

significant NIA facilities, 

including the rationale for 

approving.  This is usually 

done through a press release.  

EFIC also includes details of 

NIA transactions in its annual 

report and on its on-line 

register. 

 

Agree that information on the 

performance of the NIA 

Do not agree that facilities with 

national interest objectives should 

only be considered in the context of 

the NIA.  In some cases, EFIC will 

also support a facility with national 

interest objectives on its Commercial 

Account. 
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should be publicly reported.  

This is already done through 

the EFIC annual report and 

also DFAT annual financial 

statements. 

9.6 Agree that the Statement of 

Expectations should require 

EFIC to publicly disclose its 

prospective involvement in 

projects with significant 

environmental or social 

impacts. i.e. Category A 

projects. 

 

Agree that the environmental 

and social classification of 

projects should be disclosed in 

EFIC’s annual report and on 

its website.  It already does 

this. 

 

Agree that the classification 

and the process for approval 

should be predictable and 

disclosed in the annual report 

and on EFIC’s website.  EFIC 

does this by making public its 

Policy and Procedure for 

Environmental and Social 

Review of Transactions.  EFIC 

also already provides brief 

reasons for Category A 

categorisation. 

 

Agree that EFIC should make 

public its involvement in 

supporting Category A 

projects in Australia. 

 

We are considering how all of 

these requirements may be 

reflected in the Minister’s 

Do not agree that EFIC should 

publicly disclose its prospective 

involvement in ‘non projects’ and 

bonds. 
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Statement of Expectations.  

They do not required changes 

to the legislation. 

10.1 Part (b) is agreed.  That is, that 

the Act should not be amended 

to allow EFIC to enter into 

loans for the export of non-

capital goods. 

Part (a) is not agreed.  That is, that the 

Minister should direct EFIC to cease 

providing financial services for 

transactions that are not based on an 

export contract. 

10.2 Agree that EFIC should have a 

demonstration role, in 

particular that the provision of 

financial services to newly 

exporting SMEs can be done 

on the same basis as the 

private sector.  This will be 

reflected in the Statement of 

Expectations. 

Do not agree that EFIC’s role should 

be limited to supporting newly 

exporting SMEs. 

10.3 Part (a) agree that EFIC’s 

objective should be to address 

market failures and that its 

operations should focus on 

SMEs.  This is reflected in the 

Bill. 

Do not agree that EFIC should be 

limited to supporting newly exporting 

SMEs. 

 

Do not agree with parts (c), (d) and 

(e), that assistance is only to be 

provided in respect of export 

contracts, not to persons indirectly 

involved in trade and that EFIC’s 

products are to be limited to 

guarantees and bonds. 

10.4 Agree that a limit of three 

facilities per client should 

normally apply on the 

Commercial Account.  Where 

EFIC provides more than three 

facilities, justification will 

need be provided to the EFIC 

Board and reported to the 

Trade Minister in its regular 

reporting.  This requirement 

will be included in the 

Statement of Expectations. 

Do not agree with the proposed 

conditions for allowing support for 

more than three facilities. 

10.5 Agree EFIC should make Do not agree that EFIC should 
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public the information on the 

facilities it approves on the 

Commercial Account, 

including the name of the 

client, the sector, the 

goods/services involved, the 

country, the type of facility 

and the value of the facility.  

EFIC already does this 

through its on-line register.  

EFIC will in the future be 

required to publish this 

information within 2 months 

of execution.  This 

requirement will be included 

in the Statement of 

Expectations.  

disclose commercially sensitive 

information such as pricing details.   

10.6 Agree to make necessary 

amendments to the EFIC Act. 

Do not agree to issue Ministerial 

directions or a revised Statement of 

Expectations before the changes to 

the legislation commence, as the 

changes are expected to commence 

very soon.   

10.7 Agree to a review of EFIC 

three years after the 

amendments to the Act 

introducing the new mandate 

have commenced, but the 

terms of reference will be 

determined in the future by the 

Government. 

 

 

Where the Government noted recommendations, this meant that it took on board the 

PC’s recommendations and would give further consideration to whether any further 

action could or should be taken.  In some cases, the recommendations concerned 

matters for others to consider, such as the EFIC Board.  In particular, 

recommendations 6.1, 8.1, 9.2 and 9.4 are matters for the EFIC Board.  

Recommendation 9.8 is a matter for the Attorney-General to consider as part of the 

review of the FOI Act. 
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